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In Part I of this article, I discussed the prom
otion, the adm

ission and the treatm
ent of

Sw
iss exports and outbound investm

ents. In the present part, w
hich represents the second

half of this study of the legal fram
ew

ork of Sw
iss international trade and investm

ents, I address
the legal rem

edies available to Sw
iss exporters and investors for protecting their interests

w
henever trade is ham

pered or their investm
ent harm

ed in the im
porting or host country.

R
em

edies are discussed follow
ing the tim

e sequence in w
hich they are generally used;

thus, preventive rem
edies in the form

 of guarantee (Section II) precede curative rem
edies.

A
m

ong the latter, I tentatively distinguished those follow
ing a form

al, codified, or sem
i-form

al
procedure and being of a judicial or quasi-judicial nature (Section III) from

 those of a diplom
atic

one (Section IV ). A
 general conclusion bears on the tw

o Parts of this study (Section V).

T
he “protection” to w

hich the title of this P
art refers deserves further qualification.

In fact, in P
art 

I
of this article on the “prom

otion” of Sw
iss international trade and

investm
ents, I already addressed the protection of investm

ents as a 
p
rin

cip
le

from
 the

perspective of the guarantee of fair and equitable treatm
ent and its corollary, the obligation

of indem
nification in case of expropriation. 1

W
hat I exam

ine in this P
art are the m

ean
s

available to investors, and traders, for obtaining such protection in case it is at threat. 2

II.
G

U
A

R
A

N
T

E
E

S

“
P

réven
ir 

c’est 
gu

érir.”
3

G
uarantee 

schem
es 

are 
available 

both 
to 

exports 
and

investm
ents. T

hey reduce the risk of failure to pay for the form
er and of capital or
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1

S
ee

P
art I

of this article, IV.3(b)(ii), “P
rotection, Fair and E

quitable T
reatm

ent and M
ost-favoured-nation

treatm
ent”. 

2
S
ee, e.g., the recent T

reaty on Investm
ent (T

O
I) betw

een E
uropean Free T

rade A
rea (E

FT
A) M

em
ber States

(m
inus N

orw
ay) and South K

orea, FF 2006 p. 963, art. 3, “P
rotection and T

reatm
ent”, 13, “C

om
pensation and

Indem
nifi

cation” and 14 “C
om

pensation of L
osses”; and com

p
are w

ith
art 16, “D

isputes B
etw

een an Investor and a
State-P

arty” and 17 (for fi
nancial services). S

ee also
P

art Iof this article, note 101 (on the T
O

Iw
ith South K

orea). 
3

“T
o anticipate is to cure.” French m

otto.
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revenue repatriation for the latter. T
here is one instrum

ent available to exporters and
tw

o to investors. T
he tw

o fi
rst are Sw

iss, the last one m
ultilateral. 

A
.

S
W

IS
S

I
N

S
U

R
A

N
C

E
A

G
A

IN
S
T

E
X

P
O

R
T

R
IS

K
S

T
he old Federal A

ct on E
xport R

isks G
uarantee of 1958

4
w

as revised in 2004 and
has been replaced in 2006 by the new

 Federal A
ct on the Sw

iss Insurance A
gainst E

xport
R

isks. 5
T

he revision’s m
ain new

 points are the introduction of the coverage of risk
linked to private buyers 6

as w
ell as the establishm

ent of a public law
 entity. 7

T
he new

fund, previously know
n as E

xport R
isks G

uarantee (G
R

E), 8
w

ill be called Sw
iss

Insurance A
gainst E

xport R
isks (A

SR
E). 9

T
he G

R
E

covers political and capital 10
transfer risks, the risk of insolvency for State or

State-controlled buyers or guarantors and accredited banks. It applies to consum
er and

investm
ent goods, services, licence and know

-how
 transfer agreem

ents and paym
ent

guarantees. 
E

ligible 
are 

com
panies 

having 
their 

business 
and 

registered 
offices 

in
Sw

itzerland. 11Prem
ium

s m
atch the m

inim
um

 prescribed by the O
rganisation for E

conom
ic

C
o-operation and D

evelopm
ent’s (O

E
C

D
) A

rrangem
ent on O

fficially Supported E
xport

C
redits 12

and take into account the country risk
13

and the duration of the guarantee.

T
H

E
JO

U
R

N
A

L
O

F
W

O
R

L
D

IN
V

E
ST

M
E

N
T

&
T

R
A

D
E

470

4
S
ee

L
oi fédérale sur la garantie contre les risques à l’exportation, R

S 946.11 (26 Septem
ber 1958). S

ee also
its im

plem
entation order, O

rdonnance sur la garantie contre les risques à l’exportation, R
S 946.111 (15 June 1998). 

5
S
ee

L
oi fédérale sur l’A

ssurance suisse contre les risques à l’exportation (L
A

SR
E), FF 2005 p. 6987

(16
D

ecem
ber 2005). T

he A
ct w

as subject to the possibility of an optional, citizen-initiated referendum
 up until

6
A

pril 2006. T
he referendum

 w
as not used; therefore, the A

ct w
ill enter into force. T

he date of entry into force
w

ill be fi
xed by the Federal C

ouncil. S
ee also

C
O

N
SE

IL
FÉ

D
É

R
A

L, M
E

SSA
G

E
C

O
N

C
E

R
N

A
N

T
L
A

L
O

I
FÉ

D
É

R
A

L
E

SU
R

L’ A
SSU

R
A

N
C

E
SU

ISSE
C

O
N

T
R

E
L
E

S
R

ISQ
U

E
S

A
L ’ E

X
P

O
R

T
A

T
IO

N
, FF 2004 p. 5441 (24 Septem

ber 2004). 
6

T
his coverage w

as not available under the old A
ct. E

ven though the old A
ct w

as generally com
petitive and

had proven to serve its purpose throughout its history, am
ong its direct com

petitors Sw
itzerland w

as the only
country not ensuring against this risk. A

s business patterns have changed, nam
ely w

ith the privatization of m
any

form
er State or State-controlled entities, the old A

ct w
as no longer coping w

ith the challenges of econom
ic

globalization. 
7

In French : “
établissem

en
t d

e d
roit p

u
blic”. T

he export risk guarantee has existed so far in the form
 of a fund

adm
inistered by the governm

ent. It w
ill be transform

ed to an autonom
ous public law

 entity and re-organized in
accordance w

ith the N
ew

 P
ublic M

anagem
ent principles, nam

ely as to the allocation of com
petences betw

een the
governm

ent and A
ssu

ran
ce su

isse con
tre les risqu

es à l’ex
p
ortation

(A
SR

E ). 
8

T
he acronym

 is based on the French: “
G

aran
tie con

tre les risqu
es à l’ex

p
ortation”. 

9
T

he acronym
 is based on the French: “

A
ssu

ran
ce su

isse con
tre les risqu

es à l’ex
p
ortation”. 

10
C

ertain currencies are eligible for com
plim

entary coverage; see
O

rdonnance du D
FE

sur les m
onnaies

susceptibles de donner lieu à une garantie com
plém

entaire lors de m
archés conclus en m

onnaie étrangère,
R

S
946.111.5 (1 D

ecem
ber 1998). 

11
T

he goods m
ust contain a m

inim
al Sw

iss added-value, though; see
O

rdonnance du D
FE

sur la part m
inim

ale
de valeur ajoutée suisse dans le cadre des garanties contre les risques à l’exportation, R

S 946.111.1 (18 N
ovem

ber
2002). 12

S
ee

O
rdonnance du D

FE
sur la perception, par des organisations économ

iques, d’ém
olum

ents pour la
garantie contre les risques à l’exportation, R

S 946.112 (8 M
arch 1999), and O

rdonnance du D
FE

concernant la
perception d’une prim

e m
inim

ale pour les garanties contre les risques à l’exportation, R
S 946.112.1 (8 M

arch 1999).
S
ee 

also
O

E
C

D
, 

T
rade 

D
irectorate, 

A
rrangem

ent 
on 

O
ffi

cially 
Supported 

E
xport 

C
redits, 

2005 
R

evision,
T

D
/P

G
(2005)38/F

IN
A

L
(6 D

ecem
ber 2005). T

he O
E

C
D

’s E
xport C

redit D
ivision facilitates w

ork relating to the
policies and practices of O

E
C

D
M

em
ber governm

ents w
hich provide O

ffi
cially Supported E

xport C
redits; see

‹w
w

w
.O

E
C

D
.org/departm

ent/0,2688,en_2649_34169_1_1_1_1_1,00.htm
l›. 

13
S
ee

O
rdonnance du D

FE
concernant le classem

ent de pays im
portateurs dans les catégories de pays établies

en relation avec la garantie contre les risques à l’exportation, R
S 946.111.6 (19 A

ugust 2002). C
ountries are

classifi
ed in accordance w

ith the O
E

C
D

’s country risk scale from
 1 (safe) to 7 (risky). S

ee
O

E
C

D
, T

rade D
irectorate,

C
ountry R

isk C
lassifi

cations of the P
articipants to the A

rrangem
ent on O

ffi
cially Supported E

xport C
redits (21

A
pril 2006). 
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T
he 

G
R

E
has 

been 
operated 

so 
far 

by 
the 

Sw
iss 

m
achine-tool 

federation
(Sw

issm
em

) 14
under a m

andate from
 the governm

ent. D
ecisions for guarantees below

C
H

F
5 m

illion are m
ade by seco; by the M

inistry of E
conom

y for guarantees betw
een

C
H

F
5 and 10 m

illion; and, above, by the sam
e in agreem

ent w
ith the M

inistry of
Finance. 15

D
ecisions are m

ade upon proposal of the G
R

E
C

om
m

ission. T
he proposal is

based on a fi
le prepared by Sw

issm
em

. T
he C

om
m

ission is com
posed of eight m

em
bers:

four representatives of the private sector and four representatives of the governm
ent. 16

T
he G

R
E

B
ureau w

ill be taken over by A
SR

E
under the new

 A
ct. Sw

itzerland has passed
reinsurance agreem

ents w
ith nine E

U
 countries 17

and is a M
em

ber of the P
aris C

lub. 18

B
.

G
U

A
R

A
N

T
E

E
A

G
A

IN
S
T

I
N

V
E

S
T

M
E

N
T

R
IS

K
S

T
he G

uarantee A
gainst Investm

ent R
isks (G

R
I ) offered by the Sw

iss C
onfederation

w
as foreseen by a Federal statute of 1970. 19It enables the Sw

iss C
onfederation to facilitate

investm
ents abroad by granting guarantees against certain risks. 20

T
his facility is in

principle lim
ited to developing countries. 21T

he investm
ents m

ust contribute to prom
ote

the econom
y of such countries and be closely linked to the Sw

iss econom
y. T

hey m
ust

not be contrary to the general interests of Sw
itzerland. T

he guarantee m
ay only be

granted to Sw
iss citizens or to com

panies w
ith prevalent Sw

iss interests and having their
seat in Sw

itzerland. H
ow

ever, exceptions m
ay be granted w

here only one of these tw
o

conditions is fulfi
lled but the applicant is closely related to the Sw

iss econom
y. 22

T
he risks covered m

ay be political events or acts of State harm
ing the investor in

one w
ay or another: expropriation, form

al or m
aterial; destruction or deterioration;

im
possibility of perform

ance of the benefi
ciary of the investm

ent; insolvency or refusal
to pay. 23

A
ll form

s of State, State organs and State enterprises are aim
ed at. 24

SW
ISS

IN
T

E
R

N
A

T
IO

N
A

L
T

R
A

D
E

A
N

D
IN

V
E

ST
M

E
N

T
S

471

14
In

d
u
strie su

isse d
es m

ach
in

es, d
es équ

ip
em

en
ts électriqu

es et d
es m

étau
x

(M
achine-T

ool, E
lectrical E

quipm
ent &

M
etal Industry); see

‹w
w

w
.sw

issm
em

.ch›. For the G
R

E
B

ureau, see
‹w

w
w

.sw
iss-erg.ch›. 

15
T

he Federal C
ouncil shall occasionally rule on guarantees and decisions of principle of a particular

m
agnitude and im

portance. 
16

T
he P

resident of the C
om

m
ission is currently the H

ead of E
conom

ic P
rom

otion (P
rom

otion
 d

e la p
lace

écon
om

iqu
e) at seco. 

17
A

ustria, the C
zech R

epublic, France, G
erm

any, Italy, the N
etherlands, P

oland, Spain and Sw
eden. T

he
agreem

ents w
ere passed betw

een 2001 and 2005. S
ee

R
S 0.946. T

hese agreem
ents are exclusively reinsurance, not

insurance, agreem
ents, and therefore do not directly involve the exporter. 

18
T

he P
aris C

lub is an inform
al group of public creditors the role of w

hich is to fi
nd co-ordinated and

sustainable solutions to the paym
ent diffi

culties experienced by debtor States. P
aris C

lub creditors agree to
reschedule debts ow

ed to them
. S

ee
‹w

w
w

.clubdeparis.org›. 
19

S
ee

L
oi fédérale sur la garantie contre les risques à l’investissem

ent (G
R

I), R
S 977.0 (20 M

arch 1970). S
ee

also
its im

plem
entation order, O

rdonnance d’exécution de la loi fédérale sur la garanties contre les risques de
l’investissem

ent, R
S 977.02 (2 Septem

ber 1970). S
ee also

A
rrêté fédéral concernant le m

axim
um

 des engagem
ents

totaux pouvant être pris au titre de la garantie contre les risques de l’investissem
ent, R

S 977.01 (9 O
ctober 1970)

(on G
R

I’s total ceiling). 
20

S
ee

L
oi sur la G

R
Icited id., art. 1(1). 

21
Including 

E
astern 

E
uropean 

countries 
w

hich 
are 

technically 
know

n 
as 

“transitional 
econom

ies”, 
a

developm
ent stage som

ew
hat m

ore advanced than that of developing countries. T
he list of these countries is

established by the G
R

I
C

om
m

ission and is available on G
R

I
B

ureau’s w
ebsite at ‹w

w
w

.sw
iss-irg.ch/politik/f/

index.htm
›. 

22
S
ee

L
oi sur la G

R
Icited su

p
ra

note 19, art. 4. 
23

R
isks linked to private creditors or guarantors, voluntary capital repatriation, or exchange risks are not

covered. S
ee

O
rdonnance sur la G

R
Icited su

p
ra

note 19, art. 1-3.
24

S
ee

L
oi sur la G

R
Icited su

p
ra

note19, art. 5. 
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T
he guarantee w

ill cover a m
axim

um
 of 70 per cent of the investm

ent. 25
A

different proportion m
ay be fi

xed for investm
ent incom

es. 26
It m

ay last up to 15 years.
T

his duration m
ay be extended. 27

T
he guarantee is reduced yearly by a percentage to

be determ
ined, w

hich shall usually be less than 5 per cent. 28
T

he benefi
ciary shall pay

interest, the am
ount of w

hich m
ay vary according to the risks, the am

ount of the
guarantee and the duration. 29

T
he guarantee is granted upon m

otivated application fi
led

before the investm
ent is m

ade. 30
T

he benefi
ciary has a duty of m

itigation. 31
T

he
indem

nity shall be paid once the benefi
ciary has dedicated his best endeavors to

recovering an adequate and effective com
pensation. Such indem

nity m
ay be subm

itted
to the conditions that the benefi

ciary transfer his rights to the C
onfederation. 32

L
ike G

R
E, G

R
Iis operated by Sw

issm
em

. 33
In the case of G

R
I, how

ever, decisions
are chiefly m

ade by the M
inistry of the E

conom
y, in agreem

ent w
ith the M

inistry of
Foreign A

ffairs and the M
inistry of Finance, upon proposal of the G

R
I

C
om

m
ission.

T
he C

om
m

ission is com
posed of six m

em
bers: three representatives of the private sector

and three representatives of the governm
ent. 34

Investm
ents representing a reputation risk for Sw

itzerland, such as an environm
ental

risk, or a risk for Sw
itzerland’s developm

ent aid policy are subm
itted to a deeper

assessm
ent. T

he principles of the O
E

C
D

’s D
eclaration on International Investm

ent and
M

ultinational E
nterprises 35

are observed. G
R

I is a M
em

ber of the B
erne U

nion. 36

C
.

T
H

E
M

U
L

T
IL

A
T

E
R

A
L

I
N

V
E

S
T

M
E

N
T

G
U

A
R

A
N

T
E

E
A

G
E

N
C

Y

T
he M

ultilateral Investm
ent G

uarantee A
gency (M

IG
A) 37

pertains to the W
orld

B
ank G

roup. 38
A

s Sw
itzerland is a M

em
ber of

M
IG

A, 39
it is accessible to Sw

iss
investors 40

and offers a valuable alternative to G
R

I , w
hich it m

irrors in m
any aspects. 

T
H

E
JO

U
R

N
A

L
O

F
W

O
R

L
D

IN
V

E
ST

M
E

N
T

&
T

R
A

D
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25
Id., art. 6. Investm

ents are defi
ned as capital stakes in m

oney or in the nature of loans. Id., art. 3. T
he level

of coverage of capital revenues is lim
ited to 24 per cent of the capital w

hereas coverage of the revenue itself is
lim

ited on a case-by-case, yearly basis. S
ee

O
rdonnance sur la G

R
Icited su

p
ra

note 19, art. 3(2).
26

S
ee

L
oi sur la G

R
Icited su

p
ra

note 19, art. 6.
27

Id., art. 7.
28

Id., art. 9.
29

Id., art. 10.
30

Id., art. 11.
31

Id., art. 17.
32

Id., art. 18.
33

S
ee

su
p
ra

note 14. For the G
R

IB
ureau, see

‹w
w

w
.sw

iss-irg.ch›.
34

T
he P

resident of G
R

Iis the sam
e as for G

R
E, see

su
p
ra

note 16. 
35

S
ee

P
art Iof this article, IV.C

.1(b), “
T

h
e D

eclaration
 on

 In
tern

ation
al In

vestm
en

t an
d
 M

u
ltin

ation
al E

n
terp

rises”.
36

O
ffi

cially know
n as the International U

nion of C
redit &

 Investm
ent Insurers, the B

erne U
nion is the

leading international organization and com
m

unity for the export credit and investm
ent insurance industry. T

he
B

erne U
nion actively facilitates cross-border trade by supporting international acceptance of sound principles in

export credits and foreign investm
ents and by providing a forum

 for professional exchanges am
ong its m

em
bers.

S
ee

‹w
w

w
.berneunion.org.uk/›. 

37
S
ee

‹w
w

w
.m

iga.org›. 
38

S
ee

P
art Iof this article, IV.C

.3, “T
he W

orld B
ank”. 

39
S
ee

C
onvention portant création de l’A

gence m
ultilatérale de garantie des investissem

ents, R
S 0.975.1

(signed in Seoul, R
epublic of K

orea on 11 O
ctober 1985). 

40
P
rovided the investm

ent is not m
ade in Sw

itzerland. U
nder certain conditions, how

ever, investm
ents m

ade by
nationals of the host country m

ay also be eligible, but not in Sw
itzerland, since Sw

itzerland isnot a developing country. 
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A
 corporation is eligible for coverage if it is either incorporated and has its principal

place of business in a M
em

ber country or if it is m
ajority-ow

ned by nationals of
M

em
ber 

countries. 41
A

 
State-ow

ned 
corporation 

is 
eligible 

if 
it 

operates 
on 

a
com

m
ercial basis. 42

M
IG

A
insures new

43
cross-border investm

ents originating in any
M

IG
A

M
em

ber 
country, 

destined 
for 

any 
developing 

M
em

ber 
country. 44

N
ew

investm
ent contributions associated w

ith the expansion, m
odernization, or fi

nancial
restructuring of existing projects are also eligible, 45

as are acquisitions that involve the
privatization of State-ow

ned enterprises. 46

T
ypes of foreign investm

ents that can be covered include equity investm
ents,

shareholder loans, and shareholder loan guarantees. 47
L
oans from

 unrelated borrow
ers

(com
m

ercial banks) can be insured, provided the loan is granted or guaranteed by a
shareholder of the investor. 48O

ther form
s of investm

ent, such as technical assistance and
m

anagem
ent contracts, and franchising and licensing agreem

ents, m
ay also be eligible

for coverage. 49
In keeping w

ith M
IG

A’s objective of prom
oting econom

ic grow
th and

developm
ent, 

investm
ent 

projects 
m

ust 
be 

fi
nancially 

and 
econom

ically 
viable,

environm
entally sound, and consistent w

ith the labor standards and other developm
ent

objectives of the country hosting the investm
ent. 50

M
IG

A
offers coverage against risks related to m

oney transfer, 51
expropriation, 52

w
ar

and civil disturbance, terrorism
 and sabotage, and breach of contract by the host

governm
ent. 53

B
eyond insuring risks, M

IG
A

m
ainly helps to deter harm

ful actions by
using leverage in protecting investm

ents through its relationship w
ith shareholder

governm
ents and by m

ediating disputes. 54

SW
ISS

IN
T

E
R

N
A

T
IO

N
A

L
T

R
A

D
E

A
N

D
IN

V
E

ST
M

E
N

T
S

473

41
S
ee

C
onvention cited su

p
ra

note 39, art. 13(a)(ii). 
42

Id., art. 13(a)(iii). 
43

Id., art. 12(c). 
44

Id., 
art. 

14. 
T

here 
are 

144 
such 

M
em

bers 
as 

of 
15 

O
ctober 

1985; 
see

‹w
w

w
.m

iga.org/sitelevel2/
level2.cfm

?id=
1152›. 

S
ee 

also
C

onvention cited 
su

p
ra

note 39, A
ppendix A

, C
ategory 

II
at 33, and “C

ham
p

d’application de la C
onvention” at 39. H

ow
ever, both lists are outdated. 

45
Id., art. 12(c)(i).

46
N

ew
 investm

ents are those that have neither been m
ade nor irrevocably com

m
itted to by the tim

e the
investor subm

its a prelim
inary application for guarantee to M

IG
A. O

ther investm
ents m

ay be eligible and are
considered on a case-by-case basis. 

47
P

rovided the loans have a m
inim

um
 m

aturity of three years. 
48

S
ee

C
onvention cited su

p
ra

note 39, art. 12(a). 
49

Id., art. 12(b). 
50

Id., art. 12(d). 
51

T
ransfer restriction coverage protects against losses arising from

 an investor’s inability to convert local
currency (capital, interest, principal, profi

ts, royalties, or other m
onetary benefi

ts) into foreign exchange for transfer
outside the host country. T

he coverage also insures against excessive delays in acquiring foreign exchange caused
by the host governm

ent’s actions or failure to act. C
urrency devaluation is not covered. 

52
E

xpropriation coverage offers protection against loss of the insured investm
ent as a result of acts by the host

governm
ent that m

ay reduce or elim
inate ow

nership of, control over, or rights to the insured investm
ent. T

his
policy also covers partial losses, as w

ell as “creeping expropriation”, a series of acts that over tim
e have an

expropriatory effect. B
on

a fi
d
e, non-discrim

inatory m
easures taken by the host governm

ent in the exercise of its
legitim

ate regulatory authority are not considered expropriatory. 
53

S
ee

C
onvention cited su

p
ra

note 39, art. 11. B
reach of contract coverage protects against losses arising from

the host governm
ent’s breach or repudiation of a contractual agreem

ent w
ith the investor. In the event of such an

alleged breach or repudiation, the investor is covered if no judicial rem
edy or arbitration is available; no decision is

rendered w
ithin a deadline defi

ned in the insurance policy; or such decision cannot be enforced. S
ee id., art. 11(a)(iii). 

54
S
ee in

fra
III .A.4, “T

he M
ultilateral Investm

ent G
uarantee A

gency”. 
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P
rem

ium
s are calculated on a case-by-case basis. A

s for G
R

I, guarantees last
up

to
15 years. 55

E
quity investm

ents can be covered up to 90 per cent and debt up to
95

per
cent. M

IG
A

m
ay insure up to U

S$ 200 m
illion and, if necessary, m

ore can be
arranged through syndication of insurance. 

It is w
orth m

entioning that M
IG

A
also offers a Sm

all Investm
ents P

rogram
 (S

IP).
Investm

ents in the non-fi
nancial sector are eligible for coverage under S

IP
if they are

related to the establishm
ent of a sm

all or m
edium

-sized enterprise (S
M

E), or m
ade into

an existing S
M

E, in a developing M
em

ber country. 56
T

he S
IP

has no restrictions w
ith

respect to the size of the investor, but M
IG

A
shall w

aive the application fee only for sm
all

or m
edium

–sized investors (S
M

Is), w
hich have to m

eet certain criteria. 57

III.
F

O
R

M
A

L
D

ISP
U

T
E

R
E

SO
L
U

T
IO

N

I have chosen to take a pragm
atic approach and to distinguish rem

edies directly
available to exporters and investors (“diagonal” rem

edies) (Section A
) from

 disputes
betw

een State parties (“horizontal” rem
edies) (Section B

). 

A
.

D
IA

G
O

N
A

L
R

E
M

E
D

IE
S

1.
B

IL
A

T
E

R
A

L
IN

V
E

ST
M

E
N

T
T

R
E

A
T

IE
S

58

T
he distinctive feature of Sw

iss bilateral investm
ent treaty (B

IT) dispute resolution
m

echanism
s as from

 the 1980s 59
is that they contain not only horizontal but, notably,

diagonal arbitration clauses, thus enabling investors to claim
 directly against the host

T
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E
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U
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55
P

ossibly 20, if justifi
ed by the nature of the project. 

56
T

he S
M

E
m

ust fulfi
ll tw

o out of the three follow
ing criteria: (1) no m

ore than 300 em
ployees; (2) total

annual sales should not be m
ore than U

S$ 15 m
illion; (3) total assets should not be m

ore than U
S$ 15 m

illion.
Investm

ents in the fi
nancial sector are eligible if the investm

ent is geared tow
ards providing fi

nancial services for
S

M
Es and at least 50 per cent of the clients related to the investm

ent are S
M

Es as defi
ned above.

57
In order to qualify as an S

M
I, an investor m

ust have no m
ore than 375 em

ployees and fulfi
ll one of the

follow
ing criteria: have no m

ore than (1) U
S$ 50 m

illion in assets or (2) U
S$ 100 m

illion in annual sales. T
he

application fee is w
aived for S

M
Is. 

58
O

n bilateral investm
ent treaties (B

ITs) generally, see
P

art Iof this article, IV.A.3, “T
reaties on the P

rotection
of Investm

ents”. O
n dispute resolution in particular, see

P
art Iof this article, IV.A.3(b)(v), “D

ispute R
esolution”. 

59
B

efore the I C
SID

C
onvention of 1965 and the creation of the International C

entre for Settlem
ent of

Investm
ent D

isputes, B
ITs generally contained “horizontal” clauses––dispute resolution clauses betw

een States. A
t

that tim
e, diagonal clauses––investor–host State clauses––w

ere only inserted, if at all, in investm
ent contracts agreed

directly betw
een the investor and the host State. Sw

iss B
ITs signed betw

een 1961 and 1978 only contain one
horizontal clause. Sw

itzerland signed the IC
SID

C
onvention in 1967 but did not insert a diagonal clause into its B

ITs
until 1981. It has done so system

atically ever since, w
ith only tw

o exceptions. T
hese tw

o exceptions are the B
IT

w
ith M

orocco signed in 1985 (art. 9) and the B
IT

w
ith T

hailand signed in 1997. T
here w

as only one B
IT

betw
een

the fi
rst Sw

iss B
IT

including a diagonal clause (the B
IT

w
ith Sri L

anka signed in 1981, art. 9) and the B
IT

w
ith

M
orocco: the B

IT
w

ith P
anam

a signed in 1983, w
hich contains both a horizontal clause (art. 10) and a diagonal

clause (art. 9). T
he B

IT
w

ith T
hailand contains one horizontal clause (art. 10) and one diagonal IC

SID
conciliation

and arbitration clause (art. 11). H
ow

ever, this clause shall enter into force only w
hen T

hailand becom
es a M

em
ber

of the IC
SID

C
onvention. T

hailand signed the C
onvention on 6 D

ecem
ber 1985 but had not yet ratifi

ed it as of
25

January 2006. In the m
eantim

e, only the horizontal clause is operative. T
hus, the 31 Sw

iss B
ITs signed betw

een
1961 and 1978 only contain one horizontal clause. W

ith the tw
o exceptions noted above, since 1981 Sw

iss B
ITs

system
atically contain tw

o separate clauses: one horizontal clause and one diagonal clause. S
ee

J.-C
. L

iebeskind,
O

n
e-H

u
n
d
red

-T
w

o S
w

iss B
ilateral In

vestm
en

t T
reaties: A

n
 O

verview
 O

f In
vestor-H

ost-state D
isp

u
te S

ettlem
en

t C
lau

ses,
19

A
SA

S
P

E
C

IA
L

S
E

R
IE

S
81 (2002), notes 16-21. 
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State. T
herefore, B

ITs system
atically distinguish disputes betw

een State parties, on the
one hand, and betw

een State party and investor, on the other hand. 

D
iagonal clauses generally provide for a consultation period follow

ed, if the dispute
persists, by an arbitration. T

he diplom
atic channel is in principle excluded. T

he
requirem

ent of a consultation period appears to be standard in Sw
iss B

ITs. It is generally
of 12 m

onths. C
onsultation or “cooling off” periods have been criticized as causing

m
ore harm

 than good, 60
a fortiori

since m
ost arbitration rules foresee that a settlem

ent
m

ay intervene at any tim
e. 61

If 
consultations 

are 
unsuccessful, 

an 
IC

SID
62

arbitration 
is 

usually 
favoured.

A
lternatively, generally in this preference order and to the choice of the other State

party, Sw
itzerland w

ould negotiate an U
N

C
IT

R
A

L
63

arbitration clause to be inserted in
the B

IT. U
N

C
IT

R
A

L
is less favoured since, unlike IC

SID
, it does not offer adm

inistrative
support and facilities and does not specialize in investm

ent disputes. T
he advantage of

U
N

C
IT

R
A

L
is that is does not require the other State party to be a M

em
ber of the

W
ashington C

onvention, as is the case for IC
SID

. 

I C
C

64is a popular alternative to U
N

C
IT

R
A

L. E
ven though not exclusively specialized

in investm
ent disputes, the IC

C
has a great deal of experience, has rules accepted

w
orldw

ide, and offers adm
inistrative support and facilities. 

Interm
ediary solutions are quite com

m
only found w

ith States parties w
hich are not

M
em

bers of IC
SID

, especially w
hen these are applying to or contem

plating to apply to
the W

ashington C
onvention in a foreseeable future. In such cases, another dispute

resolution m
echanism

 w
ould be chosen until that State party becom

es a M
em

ber of the
W

ashington C
onvention. From

 that point onw
ards, an IC

SID
clause—

already built into
the B

IT
although inoperative at the tim

e of its signature—
shall apply. 

A
lternatively the IC

SID
A

dditional Facility
65—

w
hich allow

s access to IC
SID

in case
of dispute w

ith an investor being a national of a State M
em

ber of I C
SID

even if the host
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60
For exam

ple, if a party overtly refuses consultation, should the other party still expect to w
ait 12 m

onths?
W

hat if the party im
plicitly refuses? In the m

eantim
e, the investor—

especially in the case of sm
all and m

edium
-

sized undertakings w
ith lim

ited fi
nancial m

eans—
m

ay suffer considerable, if not fatal and irreparable, harm
. For a

critical appraisal see, e.g., T
ibor V

arady, T
h
e C

ou
rtesy

 T
rap

: A
rbitration

 “
If N

o A
m

icable S
ettlem

en
t C

an
 B

e R
each

ed
”,

V
ol. 6 N

o. 2 A
R

B
IT

R
A

T
IO

N
A

N
D

A
D

R
27 (I.B

.A
. O

ctober 2001). O
n consultation or negotiation periods generally,

see e.g., N
G

U
Y

E
N

Q
U

O
C

D
IN

H
, P

A
T

R
IC

K
D

A
IL

L
IE

R
&

 A
L
A

IN
P

E
L
L
E

T, D
R

O
IT

IN
T

E
R

N
A

T
IO

N
A

L
P

U
B

L
IC

793-6 (6th
ed.,

L
.G

.D
.J. 1999); G

. Sacerdoti, B
ilateral T

reaties an
d
 M

u
ltilateral In

stru
m

en
ts on

 In
vestm

en
t P

rotection, in
R

E
C

U
E

IL
D

E
S

C
O

U
R

S
D

E
L’A

C
A

D
É

M
IE

D
E

D
R

O
IT

IN
T

E
R

N
A

T
IO

N
A

L
D

E
L
A

H
A

Y
E

442-4 (N
ijhoff 1998); C

H
A

R
L
E

S
R

O
U

SSE
A

U
, D

R
O

IT
IN

T
E

R
N

A
T

IO
N

A
L

P
U

B
L
IC

, 
T

O
M

E
V, 

L
E

S
R

A
P

P
O

R
T

S
C

O
N

FL
IC

T
U

E
L
S

259-60 
(Sirey 

1983); 
D

.P
. 

O
’C

O
N

N
E

L
L,

IN
T

E
R

N
A

T
IO

N
A

L
L

A
W

, V
O

L. 2 1067 (Stevens &
 Sons 1970). 

61
S
ee, e.g., art. 43 IC

SID
R

ules; art. 34 U
N

C
IT

R
A

L
R

ules; art. 26 IC
C

R
ules. 

62
International C

entre for Settlem
ent of Investm

ent D
isputes, set up by the W

ashington C
onvention of

18
M

arch 1965. S
ee in

fra
III.A.3, “T

he C
onvention for the Settlem

ent of Investm
ent D

isputes B
etw

een States and
N

ationals of O
ther States”. A

 list of M
em

ber States is to be found at ‹w
w

w
.asser.nl/ica/w

ash_sign.htm
›. O

n IC
SID

arbitration clauses in Sw
iss B

ITs, see
C

hristian D
om

inicé, L
a clau

se C
IR

D
I
d
an

s les traités bilatérau
x
 su

isses d
e p

rotection
d
es 

in
vestissem

en
ts, 

in
IM

D
IE

N
ST

A
N

D
E

R
G

E
M

E
IN

SC
H

A
FT, F

E
ST

SC
H

R
IFT

FÜ
R

D
IE

T
R

IC
H

S
C

H
IN

D
L
E

R
Z

U
M

65.
G

E
B

U
R

T
ST

A
G

457 (1989). 
63

U
nited N

ations C
om

m
ission on International T

rade L
aw

. T
he U

N
C

IT
R

A
L

A
rbitration R

ules are to be
found at ‹w

w
w

.uncitral.org/en-index.htm
›. 

64
I.e. the C

ourt of A
rbitration of the International C

ham
ber of C

om
m

erce. 
65

S
ee

‹w
w

w
.w

orldbank.org/IC
SID

/facility/facility.htm
›. 
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State is not a M
em

ber of the W
ashington C

onvention, w
ith the latter’s agreem

ent—
also som

etim
es provides an interm

ediary solution. In this case, the agreem
ent of the

other State party m
ight be given in advance and perm

anently in the B
IT

itself. If neither
I C

SID
nor U

N
C

IT
R

A
L

are acceptable, then an ad
 h

oc
arbitration clause is occasionally,

albeit rarely, agreed upon. 

E
ven though the diplom

atic channel is system
atically excluded as a m

atter of
principle, this exclusion is not absolute. It m

ay still be used provided that either the
arbitral institution or tribunal or the m

ediation body, as the case m
ay be, declares itself

incom
petent or if the other party does not abide by the arbitral aw

ard or ignores the
recom

m
endations of the m

ediation body
66

after they have been rendered. T
he arbitral

aw
ard shall usually be fi

nal and binding. 

A
lternatively, conciliation m

ight be preferred to arbitration. T
w

o-step (or three-step,
including the consultation period) or “m

ulti-tier” dispute resolution m
echanism

s are also
agreed upon from

 tim
e to tim

e. 67
T

here is a great variety of cases. T
hus, the parties m

ay
be offered a choice betw

een, say, an I C
SID

arbitration or an ad
 h

ocU
N

C
IT

R
A

L
arbitration. 68

For exam
ple, the case of the B

IT
w

ith B
razil is rem

arkably sophisticated: provided
conciliation fails, it offers a m

ultiple choice betw
een dom

estic litigation and arbitration.
In the latter case, the party m

ay choose betw
een I C

SID
and ad

 h
ocU

N
C

IT
R

A
L

arbitration.
H

ow
ever, since B

razil w
as not a M

em
ber of the W

ashington C
onvention at the tim

e
of signing the B

IT, the parties can choose an IC
SID

arbitration as soon as B
razil becom

es
a M

em
ber. In the m

eantim
e, they m

ay use the A
dditional Facility, to w

hich by
im

plication B
razil perm

anently agrees in advance. Finally, an investor w
ho subm

itted a
dispute to the national jurisdiction m

ay still have recourse to arbitration if, before a
decision is taken by the national court, it w

ithdraw
s its case from

 the latter. 

T
he case of India

69
is even m

ore com
plex. If consultations are unsuccessful, the

parties m
ay choose betw

een national courts or U
N

C
IT

R
A

L
conciliation, not arbitration.

O
nly if either is a failure m

ay the parties then choose again betw
een I C

SID
or ad

 h
oc

U
N

C
IT

R
A

L
arbitration this tim

e. H
ow

ever, since India w
as not a M

em
ber of the

W
ashington C

onvention at the tim
e of signing the B

IT, 70
the sam

e solution as in the
case of B

razil (A
dditional Facility, then I C

SID
arbitration as soon as India becom

es a
M

em
ber of the W

ashington C
onvention) is offered. L

ast but not least, U
N

C
IT

R
A

L
rules

are m
odifi

ed in so far as the appointing authority shall be the P
resident of the

International C
ourt of Justice (I C

J). 71
It is also to be noted that the arbitral tribunal m

ust
state the basis of its decision and give reasons upon the request of either party. 72
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66
U

nless the m
ediation clause itself provides for arbitration or litigation in case the m

ediation is not successful. 
67

In such cases, the dispute resolution m
echanism

 often loses its effi
ciency, as it enables the dispute to extend

indefi
nitely in tim

e. 
68

S
ee,

e.g., the case of the B
IT

w
ith E

l Salvador, art. 9, R
S 0.975.232.3. 

69
A

rt. 9, R
S 0.975.242.3. 

70
India is still not a M

em
ber of the W

ashington C
onvention as of 25 January 2006. 

71
O

r its substitutes, as provided by art. 9(3)(c)(i) of the B
IT. 

72
A

rt. 9(3)(c)(iv) of the B
IT. 
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T
he B

IT
w

ith C
uba

73
even gives a choice am

ong three possibilities: IC
SID

(i.e. its
A

dditional Facility until C
uba becom

es a M
em

ber of the W
ashington C

onvention);
I C

C
; or U

N
C

IT
R

A
L

arbitration. 74

C
om

plem
entary provisions provide that no party m

ay raise its im
m

unity or that the
other party has already been com

pensated by an insurance. 75
T

hey m
ay also specify the

hierarchy betw
een the various rules of law

 (including agreem
ents betw

een the parties)
available. 76

T
he consultation period m

ay vary. 77

T
he effi

ciency of com
plex, nam

ely m
ulti-tier, clauses is questionable. For exam

ple,
in the case of a dispute betw

een a Sw
iss investor and India, the fi

rst phase (the
consultation period) w

ould last six m
onths at least. T

he second phase (m
ediation) w

ould
then probably last, say, approxim

ately one year, let alone alternative proceedings before
Indian courts, the duration of w

hich is unpredictable. T
he last phase (arbitration) is

generally estim
ated to last not less than tw

o years. If, for som
e unfortunate reason, the

ad
h
ocU

N
C

IT
R

A
L

arbitration is chosen, then the tribunal nom
ination m

echanism
 (by the

I C
JP

resident) m
ay—

and often does in practice—
give rise to further delays. If and after

an aw
ard is fi

nally rendered, it m
ay still need to be enforced, w

hich could last betw
een

one year or m
ore—

if it ever is successfully enforced, being rem
inded that a State or

State-controlled 
party 

often 
gives 

rise 
to 

additional 
diffi

culties. 
A

s 
a 

result, 
it 

is
reasonable to deem

 that no dispute could be resolved in less than, say, fi
ve years (unless

it is settled in the m
eantim

e). M
any investors w

ould not have the fi
nancial capacity to

sustain 
their 

disputed 
investm

ent 
in 

the 
m

eantim
e 

let 
alone 

the 
expensive 

(but
indispensable, considering the com

plexity of the dispute) legal fees. 

2.
B

IL
A

T
E

R
A

L
A

G
R

E
E

M
E

N
T

S
W

IT
H

T
H

E
E

U
R

O
P

E
A

N
U

N
IO

N
78

M
ost of the provisions contained in the B

ilateral A
greem

ents have a direct effect, 79

w
hich m

eans that the individuals to w
hom

 these norm
s eventually apply are entitled to

invoke them
 before the courts of the country w

here such norm
s are applied. T

hus, the
m

ain characteristic of the B
ilateral A

greem
ents betw

een Sw
itzerland and the E

U
 is that

they contain diagonal dispute resolution clauses enabling individuals to bring their
claim

s before national authorities, i.e. adm
inistrative authorities and courts. Such clauses

also foresee procedural guarantees assuring fair treatm
ent, nam

ely that a decision be
rendered in a reasonable period of tim

e. 80
T

he claim
ant has to proceed in tw

o steps and

SW
ISS

IN
T

E
R

N
A

T
IO

N
A

L
T

R
A

D
E

A
N

D
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V
E

ST
M

E
N

T
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73
A

rt. 10, R
S 0.975.229.4. 

74
In this order.

75
S
ee, e.g., the case of the B

IT
w

ith E
l Salvador, su

p
ra

note 68.
76

S
ee, e.g., the case of the B

IT
w

ith B
razil (not published), art. 8(6). 

77
In several cases, it is reduced to six m

onths. S
ee, e.g., the case of the B

IT
w

ith India, art. 9(2), su
p
ra

note 69. 
78

O
n the B

ilateral A
greem

ents generally, see
P

art Iof this article, IV.B.1(b), “B
ilateral A

greem
ents”. 

79
O

n the direct effect of the B
ilateral A

greem
ents generally, see

Fabrice Filliez, A
p
p
lication

 d
es accord

s sectoriels
p
ar les ju

rid
iction

s su
isses: qu

elqu
es rap

p
orts, in

8 D
O

SSIE
R

S
D

E
D

R
O

IT
E

U
R

O
P

É
E

N
183 ff. (D

aniel Felder &
 C

hristine
K

addous eds., 2001). 
80

Such judicial protection is granted by E
C

 law
 as a m

atter of principle, even in the absence of a specifi
c

provision in the agreem
ent or the regulation invoked. 
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bring its claim
 before the com

petent adm
inistrative authority fi

rst, then before the
national court. 81

Furtherm
ore, each E

U
 citizen, including, in the am

bit of the B
ilateral

A
greem

ents, 
Sw

iss 
individuals, 

has 
the 

right 
to 

fi
le 

a 
claim

 
w

ith 
the 

E
uropean

C
om

m
ission, 

provided 
ordinary 

adm
inistrative 

and 
judicial 

rem
edies 

have 
been

exhausted. 82
E

ach sectoral agreem
ent also contains a horizontal dispute resolution

m
echanism

 providing for a M
ixed C

om
m

ittee. 83

Sw
itzerland 

is 
a 

M
em

ber 
of 

the 
L
ugano 

C
onvention 

of 
1988 

on 
Judicial

C
om

petence and the E
nforcem

ent of Judicial D
ecisions in the Field of C

ivil and
C

om
m

ercial L
aw

, 84
the content of w

hich is identical in substance
85

to the B
russels

C
onvention of 1968

86
prevailing in the E

U
. T

he L
ugano C

onvention actually m
eant to

extend the benefi
t of the B

russels C
onvention to both the E

uropean Free T
rade A

rea
(E

FT
A) and the E

U
 M

em
ber States. 87It applies to 18 E

uropean countries. 88T
he m

aterial
and geographical scope of the L

ugano C
onvention is extended by several H

ague
conventions w

hich aim
 at facilitating cross-border judicial assistance. 89

O
verall, the L

ugano C
onvention and these H

ague conventions are regarded as
effi

cient. T
hus, in case of investm

ent disputes related to Sw
iss investm

ents in E
urope,

Sw
iss investors often need do no m

ore than bring their claim
 before the national court

of the host country. A
rbitration does not alw

ays offer a decisive com
parative advantage.

L
itigation is likely gaining im

portance since the entry into force of the B
ilateral

A
greem

ents Ion 1 June 2002 and IIas of 2005. 90

3.
T

H
E

C
O

N
V

E
N

T
IO

N
O

N
T

H
E

SE
T

T
L
E

M
E

N
T

O
F

IN
V

E
ST

M
E

N
T

D
ISP

U
T

E
S

B
E

T
W

E
E

N

ST
A

T
E

S
A

N
D

N
A

T
IO

N
A

L
S

O
F

O
T

H
E

R
ST

A
T

E
S

IC
SID

w
as established under the C

onvention on the Settlem
ent of Investm

ent
D

isputes B
etw

een States and N
ationals of O

ther States (the W
ashington C

onvention or

T
H

E
JO

U
R

N
A

L
O

F
W

O
R

L
D

IN
V

E
ST

M
E

N
T

&
T

R
A

D
E
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81
S
ee, e.g., art. 11 of the Free C

irculation of P
ersons A

greem
ent, A

ccord entre la C
onfédération suisse, d’une

part, et la C
om

m
unauté européenne et ses E

tats m
em

bres, d’autre part, sur la libre circulation des personnes,
R

S
0.142.112.681 (21 June 1999). A

n identical provision is contained in each sectoral agreem
ent. 

82
T

raité instituant la C
om

m
unauté européenne (version consolidée), Journal offi

ciel no C
 325 (24 D

ecem
ber

2002), art. 230(4). 
83

Id., art. 14. A
n identical provision is contained in each sectoral agreem

ent. 
84

S
ee

C
onvention concernant la com

pétence judiciaire et l’exécution des décisions en m
atière civile et

com
m

erciale, R
S 0.275.11 (16 Septem

ber 1988). T
he C

onvention entered into force in Sw
itzerland on 1 January

1992. 85
T

itle V
IIexpressly deals w

ith the B
russels C

onvention. 
86

O
f 27 Septem

ber 1968. 
87

O
n the L

ugano C
onvention generally, see

L
’ E

SP
A

C
E

JU
D

IC
IA

IR
E

E
U

R
O

P
É

E
N

: L
A

C
O

N
V

E
N

T
IO

N
D

E
L
U

G
A

N
O

D
U

16 SE
P

T
E

M
B

R
E

1988 (N
icolas G

illard ed.), C
E

D
ID

A
C

(L
ausanne 1992). 

88
A

ustria, B
elgium

, D
enm

ark, Finland, France, G
erm

any, G
reece, Ireland, Iceland, Italy, L

uxem
bourg,

T
he

N
etherlands, N

orw
ay, P

ortugal, Spain, Sw
eden, Sw

itzerland and the U
nited K

ingdom
. 

89
N

am
ely in the fi

elds of civil procedure (C
on

ven
tion

 relative à la p
rocéd

u
re civile

signed at T
he H

ague on
1

M
arch 1954, R

S 0.274.12), service (C
on

ven
tion

 relative à la sign
ifi

cation
 et la n

otifi
cation

 à l’étran
ger d

es actes ju
d
iciaires

et ex
traju

d
iciaires en

 m
atière civile ou

 com
m

erciale
signed at T

he H
ague on 15 N

ovem
ber 1965, R

S 0.274.131) and
discovery (C

on
ven

tion
 su

r l’obten
tion

 d
es p

reu
ves à l’étran

ger en
 m

atière civile ou
 com

m
erciale

signed at T
he H

ague on
18

M
arch 1970, R

S 0.274.132). T
his list is not exhaustive; there are num

erous other conventions related to civil
procedure. 

90
S
ee

P
art Iof this article, note 83. 
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the IC
SID

C
onvention), w

hich cam
e into force on 14 O

ctober 1966. 91
IC

SID
is an

autonom
ous international organization. H

ow
ever, it has close links w

ith the W
orld

B
ank. A

ll of I C
SID

’s M
em

bers are also M
em

bers of the B
ank. 92

P
ursuant 

to 
the 

W
ashington 

C
onvention, 

IC
SID

provides 
facilities 

for 
the

conciliation and arbitration of disputes betw
een M

em
ber countries and investors w

ho
qualify as nationals of other M

em
ber countries. 93

R
ecourse to I C

SID
conciliation and

arbitration 
is 

entirely 
voluntary. 

H
ow

ever, 
once 

the 
parties 

have 
consented 

to
arbitration under the IC

SID
C

onvention, neither can unilaterally w
ithdraw

 its consent.
M

oreover, all IC
SID

C
ontracting States, w

hether or not parties to the dispute, are
required by the C

onvention to recognize and enforce IC
SID

arbitral aw
ards. IC

SID

gathers 154 M
em

ber States to date. 94
Sw

itzerland joined IC
SID

from
 the outset. 95

T
hus, apart from

 the fact that Sw
iss B

ITs have been increasingly subm
itting

investm
ent-related disputes to IC

SID
arbitration, the W

ashington C
onvention plays a

substantial role for the 59 countries 96
w

ith w
hich Sw

itzerland has no B
IT

but w
hich are

M
em

bers of the C
onvention. 

Furtherm
ore, besides providing facilities for conciliation and arbitration under the

IC
SID

C
onvention, the C

entre has since 1978 had a set of A
dditional Facility R

ules 97

authorizing the IC
SID

Secretariat to adm
inister certain types of proceedings betw

een
States and foreign nationals w

hich fall outside the scope of the C
onvention. T

hese
include conciliation

98
and arbitration

99
proceedings w

here either the State party or the
hom

e State of the foreign national is not a M
em

ber of IC
SID

. T
hus, the A

dditional
Facility R

ules can not only provide a foru
m

 con
ven

ien
sfor the 15 countries 100

w
ith w

hich
Sw

itzerland has no B
IT

and w
hich are not M

em
bers of the W

ashington C
onvention but

also a diagonal alternative, albeit on a voluntary basis, for the 17 Sw
iss B

ITs w
hich only

contain a horizontal clause. 

A
n im

portant com
plim

entary feature of the A
dditional Facility is that conciliation

and arbitration are also available for cases w
here the dispute is not an investm

ent dispute,
provided it relates to a transaction w

hich has “features that distinguish it from
 an

ordinary com
m

ercial transaction”. T
he A

dditional Facility R
ules further allow

 IC
SID

to
adm

inister a type of proceedings not provided for in the C
onvention, nam

ely

SW
ISS

IN
T

E
R

N
A

T
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N
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L
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R
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91
S
ee

C
onvention du 18 m

ars 1965 pour le règlem
ent des différends relatifs aux investissem

ents entre E
tats

et ressortissants d’autres E
tats, R

S 0.975.2 (18 m
ars 1965).

92
I C

SID
has an A

dm
inistrative C

ouncil and a Secretariat. T
he A

dm
inistrative C

ouncil is chaired by the W
orld

B
ank’s P

resident and consists of one representative of each State w
hich has ratifi

ed the C
onvention. A

nnual
m

eetings of the C
ouncil are held in conjunction w

ith the joint B
ank/Fund annual m

eetings.
93

S
ee

C
onvention, su

p
ra

note 91, art. 54. 
94

A
s of 25 January 2006. 

95
S
ee

C
onvention, su

p
ra

note 91. T
he C

onvention entered into force in Sw
itzerland on 14 June 1968. 

96
T

hese countries represent 32 per cent of the 185 countries to w
hich Sw

itzerland is bound by a trade-or
investm

ent-related 
treaty. 

S
ee 

in
fra

A
nnex, 

“L
ist 

of 
D

ispute 
R

esolution 
M

echanism
s 

in 
Sw

iss 
T

rade-and
Investm

ent-R
elated T

reaties”. 
97

S
ee

IC
SID

D
oc. 11, IC

SID
A

dditional Facility (June 1979). 
98

Id., A
nnex B

, C
onciliation (A

dditional Facility) R
ules. 

99
Id., A

nnex C
, A

rbitration (A
dditional Facility) R

ules. 
100

A
ngola, A

ntigua, C
anada, D

om
inica, H

oly See, Iraq, L
iechtenstein, M

acao, M
aldives, M

onaco, 
M

yanm
ar, P

alestinian N
ational A

uthority, San M
arino, Surinam

e and T
aiw

an. 
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fact-fi
nding proceedings, 101

to w
hich any State and foreign national m

ay have recourse
if they w

ish to institute an inquiry “to exam
ine and report on facts”. H

ow
ever, unlike

in disputes in w
hich both the investor’s hom

e State and the host State are M
em

bers of
the IC

SID
C

onvention, the C
onvention is inapplicable to proceedings carried out under

the A
dditional Facility. 102

B
esides the agreem

ent of the parties to the dispute to subm
it

it to the A
dditional Facility, the parties m

ust get the prelim
inary approval of the

Secretary-G
eneral of IC

SID
. 103

T
he A

dditional Facility is not available for the settlem
ent

of ordinary com
m

ercial disputes. 104

A
 third activity of IC

SID
in the fi

eld of the settlem
ent of disputes has consisted in

the Secretary-G
eneral of I C

SID
accepting to act as the appointing authority of arbitrators

for ad
 h

oc, often U
N

C
IT

R
A

L, arbitration proceedings. 105

T
he IC

SID
C

onvention, R
egulation and R

ules w
ere last am

ended on 10 A
pril 2006. 106

4.
T

H
E

M
U

L
T

IL
A

T
E

R
A

L
IN

V
E

ST
M

E
N

T
G

U
A

R
A

N
T

E
E

A
G

E
N

C
Y

107

Since 1996, M
IG

A
provides free m

ediation services to the investors it covers—
am

ong w
hom

 Sw
iss investors qualify—

by using its good offi
ces to help settle disputes

betw
een a borrow

er/investor and the host country. If the parties are unable to settle
their dispute and a claim

 for com
pensation is brought by an investor under a M

IG
A

guarantee, 
the 

A
gency 

w
ill 

review
 

the 
facts 

of 
the 

dispute 
and 

m
ake 

a 
form

al
determ

ination. If M
IG

A
fi
nds for the insured investor, it w

ill pay the com
pensation to

w
hich 

the 
investor 

is 
entitled 

under 
the 

guarantee. 108
U

nder 
the 

term
s 

of 
the

international convention establishing M
IG

A, the A
gency is then perm

itted to seek
reim

bursem
ent of such paym

ents from
 the host governm

ent. 109
T

o m
itigate against the

risk of loss in the case of investm
ent disputes, investors are required to notify M

IG
A

as
early as possible of diffi

culties w
ith a host governm

ent that m
ight give rise to a claim

 of
loss under the guarantee. C

ases of lesser im
portance are not taken up by the agency. 

M
IG

A
claim

s to have resolved a considerable num
ber of cases since it began offering

its m
ediation services and that this service has been very effective to date, w

ith nearly all
cases reaching an am

icable resolution. 110

T
H

E
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U
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N
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L
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101
S
ee

IC
SID

D
oc. 11, IC

SID
A

dditional Facility (June 1979), A
nnex D

, Fact-Finding (A
dditional 

Facility) R
ules. 

102
S
ee

IC
SID

D
oc. 11, IC

SID
A

dditional Facility (June 1979), art. 3. 
103

Id., art. 4(1)–(2). 
104

Id., art. 4(3). 
105

O
n 

the 
IC

SID
C

onvention 
generally, 

see
C

H
R

IST
O

P
H

H
. 

S
C

H
R

E
U

E
R

, 
T

H
E

IC
SID

C
O

N
V

E
N

T
IO

N
:

A
C

O
M

M
E

N
T

A
R

Y, C
am

bridge U
niversity P

ress (2001). 
106

S
ee

‹w
w

w
.w

orldbank.org/icsid/basicdoc/basicdoc.htm
›. 

107
O

n the guarantee itself, see
su

p
ra

II.C
, “T

he M
ultilateral Investm

ent G
uarantee A

gency”. 
108

S
ee

C
onvention cited su

p
ra

note 39, art. 17. 
109

S
ee

id., art. 18. 
110

O
n 

M
IG

A
generally, 

see
P

. 
S

C
H

A
U

FFE
L
B

E
R

G
E

R
, 

L
A

P
R

O
T

E
C

T
IO

N
JU

R
ID

IQ
U

E
D

E
S

IN
V

E
ST

ISSE
M

E
N

T
S

IN
T

E
R

N
A

T
IO

N
A

U
X

D
A

N
S

L
E

S
P

A
Y

S
E

N
D

É
V

E
L
O

P
P

E
M

E
N

T, 
E

T
U

D
E

D
E

L
A

G
A

R
A

N
T

IE
C

O
N

T
R

E
L
E

S
R

ISQ
U

E
S

D
E

L’IN
V

E
ST

ISSE
M

E
N

T
E

T
E

N
P

A
R

T
IC

U
L
IE

R
D

E
L’A

G
E

N
C

E
M

U
L
T

IL
A

T
E

R
A

L
E

D
E

G
A

R
A

N
T

IE
D

E
S

IN
V

E
ST

ISSE
M

E
N

T
S

(A
M

G
I), in:

83 E
T

U
D

E
S

SU
ISSE

S
D

E
D

R
O

IT
IN

T
E

R
N

A
T

IO
N

A
L, S

O
C

IÉ
T

É
SU

ISSE
D

E
D

R
O

IT
IN

T
E

R
N

A
T

IO
N

A
L, Schulthess (ed.), 1993.
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B
.

H
O

R
IZ

O
N

T
A

L
R

E
M

E
D

IE
S

Since 
horizontal 

rem
edies 

are 
only 

available 
to 

State 
parties, 

it 
im

plies 
that

individual traders or investors w
hich intend to rely on them

 w
ill have to request

diplom
atic support 111

or protection. 112

1.
B

IL
A

T
E

R
A

L
IN

V
E

ST
M

E
N

T
T

R
E

A
T

IE
S

113

In case of disputes betw
een State parties (w

ith respect to the investm
ent m

ade by
the 

investor 
of 

one 
State 

party 
in 

the 
other 

State 
party), 

disagreem
ents 

on 
the

interpretation and the application of the B
IT

shall be resolved through the diplom
atic

channel. If no settlem
ent intervenes w

ithin the consultation period, then the dispute
shall be resolved by arbitration. If the parties cannot agree or decline to nom

inate the
tribunal, usually the P

resident of the I C
J shall provide for it. 114

T
he procedure is ad

h
oc

and the aw
ard is fi

nal and binding. 

If no diagonal clause is available, the investor w
ill have to request diplom

atic
support 115

or protection
116

in order to trigger the horizontal clause. A
lternatively, he

m
ight resort directly to I C

SID
117

or, provided he enjoys a guarantee, to M
IG

A. 118

2.
T

R
E

A
T

IE
S

O
F

C
O

M
M

E
R

C
E

119

W
hereas B

ITs present a relative hom
ogeneity, the dispute resolution m

echanism
s

contained in T
reaties of C

om
m

erce (T
O

C
s) 120

are characterized by a great diversity.
E

ven though T
O

C
s also provide for both inform

al and diagonal dispute resolution, they
essentially rely on form

al or sem
i-form

al and horizontal m
odes. H

ow
ever, I w

ill treat
T

O
C
s as a w

hole in this Section. 

T
he im

portance of T
O

C
-based dispute resolution m

ay be considered as m
arginal

since the inception of the W
orld T

rade O
rganization, 121

the far-reaching scope and the
sophisticated dispute resolution of w

hich can be expected to cover m
ost trade-related

disputes. T
O

C
s have not been abrogated because of the m

em
bership of both parties to

the W
T

O
, how

ever, so they still play a residual role for those areas w
hich are not covered

SW
ISS

IN
T

E
R

N
A

T
IO

N
A

L
T

R
A

D
E

A
N

D
IN

V
E

ST
M

E
N

T
S
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111
S
ee

in
fra

IV.B, “D
iplom

atic Support”. 
112

S
ee

in
fra

IV .A, “D
iplom

atic P
rotection”.

113
S
ee

su
p
ra

note 58.
114

A
lternatives are provided if the P

resident or his substitutes is prevented from
 doing so. 

115
S
ee

su
p
ra

note 111. 
116

S
ee

su
p
ra

note 112. 
117

S
ee

su
p
ra

III.A.3, “T
he C

onvention for the Settlem
ent of Investm

ent D
isputes B

etw
een States and N

ationals
of O

ther States”.
118

S
ee

su
p
ra

III.A.4, “T
he M

ultilateral Investm
ent A

gency”. 
119

O
n T

reaties of C
om

m
erce (T

O
C
s) generally, see

P
art Iof this article, IV.A.2, “T

reaties of C
om

m
erce”. 

120
O

r, in case of m
ixed treaties containing provisions on both investm

ents and trade, dispute resolution
m

echanism
s applicable to the provisions on trade. 

121
T

he sam
e statem

ent can be m
ade for the countries M

em
bers of the then E

C
, now

 E
U

, w
ith w

hich Sw
iss

trade had been gradually integrating at an even earlier stage. T
he treaties w

ith the E
U

 leave am
ple room

 for diagonal
dispute resolution. S

ee
su

p
ra

III.A.2, “B
ilateral A

greem
ents w

ith the E
uropean U

nion”. 
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by the G
eneral A

greem
ent on T

ariffs and T
rade (G

A
T

T). 122
If one excepts the fact that

in case of a dispute betw
een the national of one State party w

ith the other State party a
fraction of the T

O
C
s expressly guarantee access to the courts of the other State party, the

dispute resolution m
echanism

s contained in T
O

C
s are exclusively horizontal. 123

A
lm

ost half of the 88 Sw
iss T

O
Cs provide for a M

ixed C
om

m
ittee for facilitating the

im
plem

entation of the treaty, including resolving any dispute w
hich m

ay arise betw
een the

State parties. D
isputes as such are generally not expressly m

entioned but m
ay be hinted at by

a 
m

ere 
reference 

to 
any 

“difficulties” 
or 

just 
“questions” 

in 
the 

application 
of 

the
agreem

ent, 124
w

hereas one T
O

C
further foresees arbitration in case of disputes w

hich the
M

ixed C
om

m
ittee failed to resolve am

icably. 125A
rbitration is the sole rem

edy available in five
of the early T

O
Cs. 126T

w
o T

O
C s refer to a separate dispute resolution treaty, existing or not. 127

O
n the inform

al m
ode, the m

ere intent of the State parties to resolve their disputes
am

icably is expressed in various form
s in approxim

ately 10 per cent of the T
O

C
s.

R
elated provisions range from

 a sim
ple best-endeavour com

m
itm

ent 128
to consultations

or 
negotiations. 129

In 
case 

a 
M

ixed 
C

om
m

ittee 
exists, 

an 
E

xam
ination 

sub-
C

om
m

ittee
130

shall occasionally be set up for this purpose. 131
A

 couple of T
O

C
s foresee

consultations in connection w
ith a rebu

s sic stan
tibu

s
clause only. 132

Finally, one third of
the T

O
C
s do not address dispute resolution at all. 133

From
 the diagonal point of view

noted above, approxim
ately 15 per cent of the T

O
C
s guarantee access by the nationals

of one State party to the courts of the other State party. 134

T
H

E
JO

U
R

N
A

L
O

F
W

O
R

L
D

IN
V

E
ST

M
E

N
T

&
T

R
A

D
E

482

122
C

ertain T
O

C
s even contain an express reference to G

A
T

T
and/or the W

T
O

; see, e.g., T
O

C
w

ith G
eorgia,

art. 2, R
S 0.946.293.601. 

123
T

his im
plies that the trader w

ill have to request diplom
atic support or protection to trigger the horizontal

clause of the T
O

C
, like an investor relying on a B

IT’s horizontal clause w
ould have to do. S

ee
su

p
ra

III.B.1, “B
ilateral

Investm
ent T

reaties”, and notes 111 and 112. 
124

S
ee, e.g., T

O
C

w
ith Sw

eden, art. 5, R
S 0.946.297.142. 

125
T

O
C

w
ith C

had, art. 11, R
S 0.946.297.361. 

126
S
ee, e.g., T

O
C

w
ith G

reece, art. 9, R
S 0.946.293.721.

127
S
ee

T
O

C
w

ith C
roatia, art. 19(2), R

S 0.946.292.911, referring to the A
rbitration T

reaty of 23 M
ay 1995,

R
S 0.193.412.91. 

S
ee 

also
T

O
C

w
ith P

araguay, art. 8, R
S 0.946.296.321. In the latter case, such a separate

arbitration agreem
ent w

as never concluded, even though the T
O

C
w

as signed in 1969. 
S
ee

also 
in

fra
II.B.3,

“International D
isputes Settlem

ent A
greem

ents”.
128

S
ee, e.g., T

O
C

w
ith P

eru, art. 4, R
S 0.946.296.411, by w

hich the parties “com
m

it to study w
ith utm

ost
care any suggestion the other party could subm

it as to a better application of the treaty provisions”. 
129

E
ven though these expressions are used indifferently from

 one treaty to another, their m
eaning is identical.

C
om

p
are, e.g., T

O
C

w
ith M

ozam
bique, art. 7, R

S 0.946.295.741 (“consultations”) w
ith

T
O

C
w

ith N
ew

 Z
ealand,

art. 3, R
S 0.946.296.142 (“negotiations”). 

130
In French: “

C
om

ité d
’ex

am
en”.

131
S
ee, e.g., T

O
C

w
ith Y

ugoslavia, art. 19(2), R
S 0.946.298.184. 

132
S
ee

T
O

C
w

ith A
rgentina, art. 17, R

S 0.946.291.541. T
his provision foresees that in case the trade or

m
onetary conditions w

hich prevailed at the tim
e of signing the treaty substantially change, any party m

ay
im

m
ediately request consultations for adapting the treaty. If no agreem

ent can be reached w
ithin tw

o m
onths, the

treaty shall be term
inated for the follow

ing m
onth. S

ee also
T

O
C

w
ith B

razil, art. 5, R
S 0.946.291.981. 

133
S
ee, e.g., T

O
C

w
ith E

gypt, R
S 0.946.293.211. T

hose treaties containing provisions on both investm
ents

and trade generally contain dispute resolution provisions for investm
ent-related disputes, if not for trade. S

ee, e.g.,
T

O
C

w
ith T

ogo, art. 8, R
S 0.946.297.491. T

he fact that the T
O

C
does not provide for trade-related dispute

resolution does not prevent the trader from
 requesting diplom

atic support or protection; see
su

p
ra

notes 111 and
112. A

bsent specifi
c dispute resolution provisions, the State parties w

ould then deal w
ith the dispute through the

diplom
atic channel, i.e. negotiation or consultation, or possibly, if any, under an International D

isputes Settlem
ent

A
greem

ent; see in
fra

III.B.3, “International D
isputes Settlem

ent A
greem

ents”. 
134

S
ee, e.g., T

O
C

w
ith the U

nited K
ingdom

 and its form
er colonies, art. III(2), R

S 0.142.113.671. T
his does

not im
ply that such access is not guaranteed by the dom

estic law
 of the rest of the States parties to a T

O
C
. Such

guarantee offers an additional protection at the level of international law
, how

ever. 
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3.
IN

T
E

R
N

A
T

IO
N

A
L

D
ISP

U
T

E
S

SE
T

T
L
E

M
E

N
T

A
G

R
E

E
M

E
N

T
S

T
o date, Sw

itzerland is bound by an International D
isputes Settlem

ent A
greem

ent
w

ith 37 countries. 135
T

hese agreem
ents are of general scope; they are not specifi

cally
intended for trade or investm

ent disputes but, as a m
atter of principle, such disputes are

not excluded from
 these agreem

ents’ scope, either. In fact, certain T
O

C
s expressly refer

to such agreem
ents. 136

T
hey provide for arbitration, if not for a m

ulti-tier m
echanism

foreseeing 
consultation 

or 
negotiations 

follow
ed 

by 
m

ediation 
and 

eventually
arbitration, and are horizontal only (disputes betw

een State parties). 

Sw
itzerland’s International D

isputes Settlem
ent A

greem
ents w

ere concluded in
three w

aves, w
ith a halt of approxim

ately three decades betw
een each w

ave; 137
the last

one w
as concluded in 1995. 138

G
iven the historical expansion of Sw

itzerland’s netw
ork

of 
trade- 

and 
investm

ent-related 
treaties, 

nam
ely 

w
ith 

its 
B

IT s, 
the 

W
ashington

C
onvention and the W

T
O

, one could conclude that these agreem
ents w

ould only
exceptionally apply to disputes in these fi

elds now
adays. 139

N
evertheless, these agreem

ents retain a residual interest in the cases in w
hich the

T
O

C
, if any, only provides for a M

ixed C
om

m
ittee having no pow

er to render a binding
decision or w

here the T
O

C
does not provide for dispute resolution, as is the case for the

m
ajority of those agreem

ents. 140

4.
T

H
E

E
U

R
O

P
E

A
N

FR
E

E
T

R
A

D
E

A
G

R
E

E
M

E
N

T
141

D
isputes betw

een M
em

ber States of E
FT

A
are resolved by consultation. 142

In doing
so, the M

em
ber States m

ay bring their dispute before the C
ouncil, 143

w
hich shall m

ake
recom

m
endations by unanim

ous vote. 144
If consultation fails, M

em
ber States m

ay resort

SW
ISS

IN
T

E
R

N
A

T
IO

N
A

L
T

R
A

D
E

A
N

D
IN

V
E

ST
M

E
N

T
S

483

135
S
ee

R
S 0.193, R

églem
ent des conflits internatiom

aux. 
136

S
ee

su
p
ra

note 127. 
137

T
w

enty-one International D
isputes Settlem

ent A
greem

ents w
ere concluded betw

een 1921 and 1931; nine
betw

een 1962 and 1965, and three betw
een 1992 and 1995. 

138
W

ith C
roatia; see

R
S 0.193.412.91. 

139
Iran appears to be the only case in w

hich such agreem
ent w

ould apply, since this country has no B
IT

w
ith

Sw
itzerland and is a M

em
ber of neither the W

ashington C
onvention nor the W

T
O

. H
ow

ever, the International
D

isputes Settlem
ent A

greem
ent relies on one provision contained in the T

reaty of Friendship betw
een Sw

itzerland
and the then E

m
pire of P

ersia of 1934 (art. 4), and even though it is technically still in force from
 a Sw

iss
perspective, w

hether Iran w
ould recognize it now

adays is uncertain. S
ee

R
S 0.142.114.361. Furtherm

ore, B
razil

and P
oland are not M

em
bers of the W

ashington C
onvention, but Sw

itzerland has entered into a B
IT

w
ith each of

them
. 

140
S
ee

su
p
ra

note 133. 
141

O
n E

FT
A

generally, see
P

art Iof this article, IV.B.1(a), “T
he 1972 E

FT
A

B
ilateral F

T
As and the 1994 E

FT
A-E

E
A

A
greem

ents”, and IV.B.2, “T
he E

uropean Free T
rade A

greem
ent”. 

142
Stockholm

 C
onvention (C

onsolidated V
ersion of 21 June 2001), art. 47(1). T

he Stockholm
 C

onvention
is the founding instrum

ent of
E

FT
A. S

ee
P

art Iof this article, IV.B.1(a), “T
he 1972 E

FT
A

B
ilateral F

T
As and the 1994

E
FT

A-E
E

A
A

greem
ents”. 

143
T

he C
ouncil is one of the organs and the governing body of E

FT
A. 

144
Id., art. 43(1)(h) and (5), and art. 47(2). T

he latter provision only refers to consultations and does not
expressly state that the C

ouncil has the right to m
ake binding decisions, but art. 43(4) appears to em

pow
er the

C
ouncil to do so and this is not excluded by art. 47. It is expected that the C

ouncil w
ill only issue recom

m
endations

and that if the parties do not agree consensually they w
ill resort to the arbitration foreseen by art. 48. 
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to arbitration. 145
In case of non-im

plem
entation of the aw

ard, the claim
ing M

em
ber

State m
ay suspend the benefi

ts of the Stockholm
 C

onvention 
vis-à-vis

the other
M

em
ber State. 146

Free T
rade A

greem
ents (F

T
As) and D

eclarations on C
o-operation (D

O
C
s) w

ith
third countries, 147

including other regional organizations, 148
usually provide for a Joint

C
om

m
ittee w

ith m
ore (F

T
A) or less (D

O
C
) pow

ers. T
hey w

ould generally take decisions
by consensus and not be em

pow
ered to render binding decisions. T

he latest dispute
resolution m

echanism
 is sophisticated and includes a genuine arbitration clause as a last

resort, enabling the arbitral panel to take decisions by the m
ajority of its m

em
bers under

its ow
n rules and to render fi

nal and binding aw
ards. 149

Finally, the B
russels F

T
A

betw
een Sw

itzerland and the E
E

C
for Industrial P

roducts
of 1972

150provides for a M
ixed C

om
m

ittee em
pow

ered to take decisions w
ith gradually

coercive effects. 151

A
s an exception to the horizontal 152

rem
edies treated in this Section, the first T

reaty
on Investm

ent signed by E
FT

A
M

em
bers (m

inus N
orw

ay), w
ith South K

orea, 153
provides

for a diagonal clause for the first tim
e in an E

FT
A

treaty. T
his sophisticated m

echanism
 is

m
ulti-tier, alternative and differentiates ordinary from

 financial services-related disputes. 154

T
he E

FT
A

C
ourt is exclusively dedicated to disputes arising out of the E

uropean
E

conom
ic A

rea (E
E

A ), to w
hich Sw

itzerland is not a M
em

ber, 155
and is therefore not

relevant for this study. 

5.
T

H
E

O
R

G
A

N
ISA

T
IO

N
FO

R
E

C
O

N
O

M
IC

C
O

-O
P

E
R

A
T

IO
N

A
N

D
D

E
V

E
L
O

P
M

E
N

T
156

A
gain, O

E
C

D
regulations are not directly applicable. T

herefore, investors pretending to
rely on them

 m
ust rely on diplom

atic protection or support. 157
A

s noted, dialogue,
consensus and peer pressure are at the very heart of the O

E
C

D
. Im

plem
entation of the

C
odes, in particular by rem

oval of restrictions on cross-border capital flow
s and trade in

T
H

E
JO

U
R

N
A

L
O

F
W

O
R

L
D

IN
V

E
ST

M
E

N
T

&
T

R
A

D
E

484

145
Id., art. 48 and A

nnex T
. T

he arbitration is ad
 h

oc, subject to the O
ptional R

ules for A
rbitrating D

isputes
betw

een T
w

o States of the P
erm

anent C
ourt of A

rbitration, unless otherw
ise agreed betw

een the parties (art. 1(6)).
If the parties are unable to nom

inate a tribunal, the P
resident of the IC

Jshall do so (art. 1(5)). 
146

A
nnex T

, art. 3(1)(b).
147

S
ee, e.g., art. 23 of the F

T
A

w
ith T

urkey w
hich w

as the fi
rst F

T
A

signed by E
FT

A
w

ith a third-country. 
148

S
ee, e.g., C

hapter IIIof the D
O

C
signed by M

ercosur. 
149

S
ee, e.g., C

hapter V
IIIof the F

T
A

w
ith M

exico. 
150

A
ccord entre la C

onfédération suisse et la C
om

m
unauté économ

ique européenne, signed in B
russels on

22
July 1972, R

S 0.632.401. 
151

S
ee id., art. 27 ff.

152
S
ee

su
p
ra

note 123. 
153

S
ee

FF 2006 p. 963. S
ee also

P
art Iof this article, note 101. 

154
S
ee

id., art. 16-7. A
rt. 16 (ordinary disputes) provides for consultations for six m

onths, then for IC
SID

or
ad

h
ocarbitration or litigation. A

rt. 17 (fi
nancial services) foresees that the dispute shall be notifi

ed by the State party
to the Sub-C

om
m

ittee for Financial Services, w
hich shall either render a decision itself or authorize the investor to

subm
it the dispute to international arbitration. 

155
S
ee

P
art Iof this article, IV.B.1(a), “T

he 1972 E
FT

A
B

ilateral F
T

As and the 1994 E
FT

A-E
E

A
A

greem
ents”. 

156
O

n the O
E

C
D

generally, see
P

art I
of this article, IV.C

.1, “T
he O

rganisation for E
conom

ic C
o-O

peration
and D

evelopm
ent”. 

157
S
ee

su
p
ra

note 123. 
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services and the concom
itant lifting of country reservations against the C

odes, involves peer
pressure exercised through policy review

s and country exam
inations to encourage unilateral

rather than negotiated liberalization. T
herefore, the C

odes contain a very soft dispute
regulation m

echanism
 w

ith no real coercive consequences in case of non-com
pliance. 158

6.
T

H
E

W
O

R
L
D

T
R

A
D

E
O

R
G

A
N

IZ
A

T
IO

N
159

W
T

O
trade disputes betw

een M
em

ber States are resolved by its D
ispute Settlem

ent
B

ody (D
SB) under the D

ispute Settlem
ent U

nderstanding (D
SU

). 160
A

 procedure for
settling disputes existed under the old G

A
T

T, but it had no fi
xed tim

etables, rulings w
ere

easier to block, and m
any cases dragged on inconclusively for a long tim

e. T
he U

ruguay
R

ound A
greem

ent introduced a m
ore structured process, effectively enabling prom

pt
settlem

ent. U
nder the new

 rules, a case should not norm
ally take m

ore than about one
year—

15 m
onths if the case is appealed. 

T
he U

ruguay R
ound A

greem
ent also m

ade it im
possible for the country losing a

case to block the adoption of the ruling. U
nder the previous G

A
T

T
procedure, rulings

could only be adopted by consensus, m
eaning that a single objection could block the

ruling. N
ow

, rulings are autom
atically adopted unless there is a consensus to reject a

ruling—
any country w

anting to block a ruling has to persuade all other W
T

O
M

em
bers

(including its adversary in the case) to share its view
. 

U
nder the new

 rules, em
phasis is put on consultations betw

een the governm
ents

concerned at the fi
rst stage, and even w

hen the case has progressed to other stages,
consultation 

and 
m

ediation 
are 

still 
alw

ays 
possible. 161

D
isputes 

not 
resolved 

by
consultation are settled by the D

SB, w
hich consists of all W

T
O

M
em

bers. T
he D

SB
has

the sole authority to establish panels of experts to consider the case and to accept or
reject the panels’ fi

ndings or the results of an appeal. It m
onitors the im

plem
entation of

the rulings and recom
m

endations and has the pow
er to authorize retaliation w

hen a
country does not com

ply w
ith a ruling. 

A
 panel’s ruling can be appealed on points of law

 only. E
ach appeal is heard by

three m
em

bers of a perm
anent seven-m

em
ber A

ppellate B
ody set up under the D

SU
and

broadly 
representing 

the 
range 

of 
W

T
O

m
em

bership. 
T

hese 
persons 

have 
to 

be
individuals w

ith recognized standing in the fi
eld of law

 and international trade and not
affi

liated w
ith any governm

ent. T
he appeal can uphold, m

odify or reverse the panel’s
legal fi

ndings and conclusions. N
orm

ally, appeals should not last m
ore than 60 days,

w
ith an absolute m

axim
um

 of 90 days. T
he D

SB
has to accept or reject the appeals report

w
ithin 30 days—

and rejection is only possible by consensus. 

SW
ISS

IN
T

E
R

N
A

T
IO

N
A

L
T

R
A

D
E

A
N

D
IN

V
E

ST
M

E
N

T
S

485

158
S
ee

art. 13 of both the C
ode of L

iberalisation of C
apital M

ovem
ents and the C

ode of L
iberalisation of

Invisible T
ransactions of M

ay 2001. 
159

O
n the W

T
O

generally, 
see

P
art 

I
of this article, 

IV.C
.2, “T

he W
orld T

rade O
rganization”. 

S
ee 

also
su

p
ra

III.B.2, “T
reaties of C

om
m

erce”. 
160

U
ruguay 

R
ound 

A
greem

ent, 
A

nnex 
2, 

U
nderstanding 

on 
R

ules 
and 

P
rocedures 

G
overning 

the
Settlem

ent of D
isputes (15 A

pril 1994). 
161

T
he procedure is exclusively horizontal. S

ee
su

p
ra

note 123. 
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If, after 20 days, no satisfactory com
pensation is agreed, the com

plaining side m
ay

ask the D
SB

for perm
ission to im

pose lim
ited trade sanctions (“suspend concessions or

other obligations”) against the other side. T
he D

SB
m

ust grant this authorization w
ithin

30 days of the expiry of the “reasonable period of tim
e” unless there is a consensus

against the request. T
he D

SU
is currently under review

. 162

C
.

E
N

F
O

R
C

E
M

E
N

T

Just as prom
otion m

akes no sense w
ithout protection, dispute resolution is pointless

w
ithout enforcem

ent. Indeed, som
e investors m

ay have lost their faith in B
ITs after

several years of consultation and arbitration resulting in no effective enforcem
ent. 

A
s far as arbitration is concerned, the N

ew
 Y

ork C
onvention on the R

ecognition
and 

E
nforcem

ent 
of 

Foreign 
A

w
ards 

of 
1958

163
considerably 

im
proved 

the
predictability of enforceability. 164

N
evertheless, practice still is far from

 theory, as the
abundance of the jurisprudence on the N

ew
 Y

ork C
onvention testifi

es. 165

T
here w

ere 137 States M
em

bers of the N
ew

 Y
ork C

onvention as of 1
January

2006. A
m

ong those countries w
ith w

hich Sw
itzerland has entered into a B

IT
or a T

O
C
,

only 12 are not party to the N
ew

 Y
ork C

onvention. 166
R

ather, w
hat m

atters is that
certain host countries m

ay not rigorously apply the C
onvention. 167

T
his aspect w

ill be
discussed below

 from
 the perspective of diplom

atic protection and support. 

A
s far as judicial decisions are concerned, I have already m

entioned that, for E
U

 and
E

E
A

M
em

bers, Sw
itzerland is a M

em
ber of the L

ugano C
onvention, 168w

hich applies not
only to judicial com

petence but also to recognition and enforcem
ent. In addition,

Sw
itzerland is bound by a treaty on the recognition and enforcem

ent of judicial decisions
w

ith three countries that are not M
em

bers of the L
ugano C

onvention. 169
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162
A

 1994 M
inisterial D

ecision said that dispute settlem
ent rules should be review

ed by 1 January 1999. T
he

review
 started in the D

SB
in 1997. T

he deadline w
as extended to 31 July 1999, but there w

as no agreem
ent. In

N
ovem

ber 2001, at the D
oha M

inisterial C
onference, M

em
ber governm

ents agreed to negotiate to im
prove and

clarify the D
SU

. T
hese negotiations take place in special sessions of the D

SB. 
163

D
one on 10 June 1958. U

.N
.T

.S., vol. 330, p. 38, N
o. 4739 (1959). 

164
Sw

itzerland had passed a sm
all num

ber of treaties on the recognition and enforcem
ent of judicial and

arbitral decisions w
ith certain E

uropean countries w
hich are technically still in force but w

hich becam
e practically

obsolete at the entry into force of both the N
ew

 Y
ork and the L

ugano C
onventions. S

ee
R

S 0.276. For the L
ugano

C
onvention, see

su
p
ra

note 84. 
165

S
ee, e.g., IM

P
R

O
V

IN
G

T
H

E
E

FFIC
IE

N
C

Y
O

F
A

R
B

IT
R

A
T

IO
N

A
G

R
E

E
M

E
N

T
S

A
N

D
A

W
A

R
D

S: F
O

R
T

Y
Y

E
A

R
S

O
F

A
P

P
L
IC

A
T

IO
N

O
F

T
H

E
N

E
W

Y
O

R
K

C
O

N
V

E
N

T
IO

N
(A

lbert Jan V
an D

en B
erg ed., K

luw
er N

ovem
ber 1999). 

166
A

m
ong these, the only country econom

ically signifi
cant for Sw

itzerland appears to be Saudi A
rabia. 

167
It should also be noted that alm

ost one third, or 48 M
em

ber States, posed reservations w
ith respect to the

“com
m

ercial” nature of the dispute; i.e. they w
ill not enforce an aw

ard if they deem
 that the dispute is not

“com
m

ercial” as per their dom
estic law

. N
orw

ay w
ill not enforce aw

ards related to im
m

ovable property or rights.
T

hese reservations can considerably reduce the scope of the C
onvention. 

168
S
ee

su
p
ra

note 84. 
169

T
hese countries are L

iechtenstein, the C
zech R

epublic and Slovakia (form
erly C

zechoslovakia). T
hese

treaties also apply to arbitral aw
ards but are practically obsolete from

 this point of view
 since all three countries have

subsequently becom
e M

em
bers of the N

ew
 Y

ork C
onvention. 

S
ee

R
S 0.276.195.141, C

onvention entre la
C

onfédération suisse et la P
rincipauté de L

iechtenstein sur la reconnaissance et l’exécution de décisions judiciaires
et de sentences arbitrales en m

atière civile (25 A
pril 1968); R

S 0.276.197.411, C
onvention du 21 décem

bre 1926
entre la Suisse et la R

épublique tchécoslovaque relative à la reconnaissance et à l’exécution de décisions judiciaires
(21 décem

bre 1926); R
S 0.276.197.431 (application to the C

zech R
epublic); and R

S 0.276.196.901 (application
to Slovakia). 
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IV
.

IN
FO

R
M

A
L

D
ISP

U
T

E
R

E
SO

L
U

T
IO

N

A
.

D
IP

L
O

M
A

T
IC

P
R

O
T

E
C

T
IO

N

W
hat 

is 
m

eant 
here 

is 
diplom

atic 
protection 

stricto 
sen

su, 
i.e. 

follow
ing 

the
defi

nition given by international public law
, w

hich I recall below
. H

ow
ever, this study

w
ill also touch diplom

atic protection lato sen
su

or inform
al diplom

atic protection, i.e.
m

ere diplom
atic support. I discuss these tw

o aspects separately. 

D
iplom

atic protection is an international law
 custom

ary institution by w
hich a

sovereign State is entitled to claim
 that the violation of international law

 tow
ards its

nationals by another State be repaired. U
nlike in the case of horizontal clauses, it is the

individual, not the State, w
hich is harm

ed, and unlike in the case of diplom
atic support,

there is a novation, and the State is vested w
ith the rights of its citizen, by w

hich the
State is asserting its ow

n right. T
here is a substitution of a private person by a subject of

international public law
. 170

D
iplom

atic protection is not an individual right; it is in essence a discretionary
political decision w

hich m
ust m

eet the protecting State’s public interest. T
he only lim

it
is the prohibition of the arbitrary. 171

D
iplom

atic protection is used in exceptional circum
stances, and its conditions are

strict. It is subject to tw
o form

al and one m
aterial conditions. Form

ally, and fi
rstly, the

victim
 m

ust be a national of the State from
 w

hich it requests protection. 172
Secondly,

the victim
 m

ust have exhausted all the internal judicial rem
edies. 

T
he latter rule is not absolute, nam

ely w
hen such rem

edies are ineffi
cient. 173

T
he

host or im
porting State cannot invoke it if it cannot prove that it is because of the

victim
’s ow

n failure that the adm
inistrative authorities or courts could not repair an

infringem
ent of international law

. 174
A

n appeal shall not be insisted upon w
hen it

appears “obviously futile”. 175
It suffi

ces to use effective, i.e. not pointless, rem
edies. 176

T
his exception is interpreted restrictively, though. M

aterially, there m
ust be a violation

of international law
. 177

SW
ISS

IN
T

E
R

N
A

T
IO

N
A

L
T

R
A

D
E

A
N

D
IN

V
E

ST
M

E
N

T
S

487

170
S
ee, 

e.g., 
N

G
U

Y
E

N
E

T
A

L. 
su

p
ra

note 
60 

at 
769-78, 

N
o. 

488 
ff.; 

P
IE

R
R

E-M
A

R
IE

D
U

P
U

Y, 
D

R
O

IT
IN

T
E

R
N

A
T

IO
N

A
L

P
U

B
L
IC

at 453 ff., N
o. 477 ff. (D

alloz 2000). T
he so-called C

alvo clause (part of the C
alvo doctrine

m
entioned in P

art 
I

of this article, note 44) prescribed that the investor m
ust renounce in advance resort to

diplom
atic protection. T

his clause w
as soon declared null and void by international judges and arbitrators. S

ee, e.g.,
N

G
U

Y
E

N
Q

U
O

C
D

IN
H

, P
A

T
R

IC
K

D
A

IL
L
IE

R
&

 A
L
A

IN
P

E
L
L
E

T, D
R

O
IT

IN
T

E
R

N
A

T
IO

N
A

L
P

U
B

L
IC

(7th ed., L
.G

.D
.J.

2002) at 808-16. 
171

J.A
.A

.C
. 61.75, cons. 2. 

172
T

his condition is often problem
atic in the case of com

panies or groups of com
panies w

hich are ow
ned by

investors—
w

hich are often institutional them
selves—

of different nationalities and w
hich are registered, and w

hich
run operations, in m

ultiple jurisdictions. 
173

S
ee, e.g., D

om
inicé, su

p
ra

note 62, at 457, 524, N
o. 5. 

174
S
ee

N
G

U
Y

E
N

E
T

A
L
., su

p
ra

note 170, p. 813. 
175

A
rbitral T

ribunal U
.S.A

. v. U
.K

., 22 M
ay 1923, R

. B
row

n, R
.S.A

. vol. V
I, p. 120; see also

arbitration U
nden

of 29 M
arch 1933, F

orêts d
u
 R

h
od

op
e cen

tral, R
.S.A

., vol. III, p. 1405; arbitration H
utcheson, 1937, U

.K
. v. U

.S.A
.,

S
.-S

. L
ism

an, R
.S.A

. vol. III, p. 1767, cited by N
G

U
Y

E
N

E
T

A
L
., su

p
ra

note 60. 
176

C
.E

.D
.H

., arrêt du 18 juin 1971, V
agabon

d
age, para. 61-2; E

.C
.H

.R
., D

ecision of 9 M
ay 1982, D

e V
arga,

cited by N
G

U
Y

E
N

E
T

A
L., su

p
ra

note 170, pp. 813-4. 
177

J.A
.A

.C
. 61.75, cons. 3.3. 
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In 
1980, 

Sw
itzerland 

enacted 
a 

statute 
for 

collective 
claim

s 
w

hich 
sets 

the
fram

ew
ork w

ithin w
hich diplom

atic protection shall be requested and granted for
indem

nifi
cation requests tow

ards foreign States. 178
T

he M
inistry of Foreign A

ffairs
(M

O
FA) shall determ

ine w
hether the conditions of diplom

atic protection are fulfi
lled. 179

T
he Sw

iss governm
ent m

ay renounce granting diplom
atic protection for cases of m

inor
im

portance. 180
A

fter 
an 

indem
nifi

cation 
agreem

ent 
has 

been 
negotiated, 

the
governm

ent m
ay em

pow
er a com

m
ission to supervise the agreem

ent’s perform
ance.

T
he com

m
ission’s decisions m

ay be appealed; how
ever, the appeal m

ay not rely on the
ground of non-opportunity. 181

D
iplom

atic protection is a subsidiary, exceptional m
eans of dispute resolution. It is

not available w
here there is a B

IT
w

ith an arbitration clause, except w
here the dispute

resolution m
echanism

 is rendered inoperative by acts of State of the host State (and
provided 

the 
other 

conditions 
of 

diplom
atic 

protection 
are 

fulfi
lled). 

D
iplom

atic
protection is not available either in case of a diagonal clause, since it w

ould be
redundant. 

B
.

D
IP

L
O

M
A

T
IC

S
U

P
P

O
R

T

B
y diplom

atic support, is m
eant here diplom

atic protection lato sen
su

or inform
al

diplom
atic protection. A

s noted above, unlike in the case of diplom
atic protection, in

this case the supporting State is not vested w
ith the rights of its citizen. 

E
ven though there is no specifi

c legal basis for diplom
atic support, this institution

enjoys general recognition. 182
A

s in the case of diplom
atic protection, Sw

iss exporters
and investors have no positive right to diplom

atic support, even though in practice the
authorities w

ould alw
ays consider such requests even if eventually they m

ight politely
turn them

 dow
n. 

T
he com

petence of Sw
iss federal authorities as far as Sw

iss exporters or investors
are concerned are divided betw

een tw
o entities: the Federal D

epartm
ent (m

inistry) of
Foreign A

ffairs; 183
and seco, 184

w
hich depends on the Federal D

epartm
ent of the

E
conom

y. 185
R

oughly, M
O

FA
cares for political and legal aspects; seco for econom

ical
or com

m
ercial aspects; but the allocation is soft, and positive as m

uch as negative
conflicts of interest happen. Several other organizations am

ong the internal actors of
Sw

iss external econom
ic prom

otion
186

m
ight be directly or indirectly involved in

T
H

E
JO

U
R

N
A

L
O

F
W

O
R

L
D

IN
V

E
ST

M
E

N
T

&
T

R
A

D
E

488

178
L
oi fédérale sur les dem

andes d’indem
nisation envers l’étranger, R

S 981 (21 M
arch 1980). 

179
Id., art. 2(2). 

180
Id., art. 2(3). 

181
Id., art. 4(1), 7 and 8(3). 

182
S
ee, 

e.g., art. 27(2) of the W
ashington C

onvention, w
hich expressly refers to “inform

al diplom
atic

exchanges for the sole purpose of facilitating a settlem
ent of the dispute”. T

he prelim
inary consultations or

negotiations generally foreseen in B
IT’s diagonal clauses often involve such diplom

atic support. 
183

D
ép

artem
en

t féd
éral d

es affaires étran
gères

(D
FA

E) (hereinafter M
O

FA). 
184

S
ecrétariat d

’E
tat à l’écon

om
ie. 

185
D

ép
artm

en
t féd

éral d
e l’écon

om
ie

(D
FE). S

ee
P

art Iof this A
rticle, III, “T

he Internal A
ctors”. 

186
S
ee

P
art Iof this article, III, “T

he Internal A
ctors”.
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supporting an exporter or investor, m
ost frequently the Sw

iss em
bassy or consulate in

the host or im
porting country as w

ell as the Sw
iss O

ffi
ce of C

om
m

ercial E
xpansion’s

local “H
ub”, w

hen there is one. G
iven the w

eight, som
etim

es considerable, represented
by Sw

iss aid in certain developing countries, the 
D

irection
 
d
u
 
d
évelop

p
em

en
t 

&
 
d
e 

la

coop
ération

(D
D

C
) can also occasionally play a role. 

A
part from

 providing expert advice, one of the m
ajor incentives offered by

diplom
atic support is pressures on the host State. T

hese pressures can be direct or
indirect. 

1.
B

IL
A

T
E

R
A

L
P

R
E

SSU
R

E
S

E
ven though Sw

itzerland is a sm
all country and has internationally a lim

ited
political w

eight, it ranks am
ong the largest countries not only for outbound investm

ents
but also for developm

ent aid, if not for trade. 187

D
evelopm

ent aid has traditionally underlined Sw
itzerland’s external econom

y
policy, as the form

er is believed to favour the latter in the long run. D
evelopm

ent aid
has a constitutional basis and is defi

ned by the external econom
ic policy of w

hich it is
part. 188

T
his policy rests on three pillars: co-operation to developm

ent; 189
technical

co-operation and fi
nancial aid; 190

and hum
anitarian help. 191

E
ven though Sw

itzerland is
sincerely com

m
itted to contributing to reduce the w

orld’s poverty and hum
anitarian

concern stands on the fi
rst line, econom

ic interests are also considered. 192

W
ith 

respect 
to 

the 
possible 

interaction 
betw

een 
developm

ent 
aid 

and 
the

protection of exports and outbound investm
ents, it is interesting to have a look at the

Federal A
ct on C

o-operation to D
evelopm

ent and International H
um

anitarian H
elp. 193

Indeed, at its A
rticle 2, the A

ct prescribes that co-operation to developm
ent and

international hum
anitarian help “rely on m

utual respect of the rights and the interests

SW
ISS

IN
T

E
R

N
A

T
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N
A

L
T

R
A

D
E

A
N
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V
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M

E
N

T
S
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187
In 2004, the total am

ount of Sw
itzerland’s aid to developing countries (A

P
D

) and transition econom
ies

am
ounted to C

H
F

2,045 m
illion. T

hat is 6.2 per cent of Sw
iss foreign direct investm

ent flow
s the sam

e year; see
P

art Iof this article, note 3. A
P

D
alone (C

H
F

1.921 billion) represented 0.41 per cent of Sw
iss gross dom

estic product
(G

D
P) in 2004. T

he Sw
iss governm

ent’s policy is that A
P

D
shall reach 0.4 per cent of G

D
P

by 2010. T
his objective

appears to have already been reached in 2004 (A
P

D
had reached 0.39 per cent in 2003). A

s per O
E

C
D

statistics
(D

ecem
ber 

2005), 
in 

2004 
Sw

itzerland 
ranked 

as 
the 

13th 
biggest 

donor 
of 

A
P

D
in 

absolute 
fi
gures 

but
8th

in
percentage of G

D
P; 

see
the W

ebsite of D
D

C
, L

a coopération internationale de la Suisse en chiffres,
‹w

w
w

.deza.adm
in.ch›. In 2003, D

D
C
’s budget w

as fi
vefold seco’s; see

P
art Iof this article, note 31. 

188
S
ee

P
art Iof this article, notes 15 and 16. 

189
S
ee

M
E

SSA
G

E
D

U
C

O
N

SE
IL

FÉ
D

É
R

A
L

C
O

N
C

E
R

N
A

N
T

L
A

C
O

N
T

IN
U

A
T

IO
N

D
U

FIN
A

N
C

E
M

E
N

T
D

E
S

M
E

SU
R

E
S

D
E

P
O

L
IT

IQ
U

E
É

C
O

N
O

M
IQ

U
E

E
T

C
O

M
M

E
R

C
IA

L
E

A
U

T
IT

R
E

D
E

L
A

C
O

O
P

É
R

A
T

IO
N

A
U

D
É

V
E

L
O

P
P

E
M

E
N

T
(20 N

ovem
ber

2002), FF 2003 p. 155. 
190

S
ee

M
E

SSA
G

E
D

U
C

O
N

SE
IL

FÉ
D

É
R

A
L

C
O

N
C

E
R

N
A

N
T

L
A

C
O

N
T

IN
U

A
T

IO
N

D
E

L
A

C
O

O
P

É
R

A
T

IO
N

T
E

C
H

N
IQ

U
E

E
T

D
E

L’A
ID

E
FIN

A
N

C
IÈ

R
E

E
N

FA
V

E
U

R
D

E
S

P
A

Y
S

E
N

D
É

V
E

L
O

P
P

E
M

E
N

T
(28 M

ay 2003), FF 2003 p. 4155. S
ee also

R
S 0.973

for a list of bilateral fi
nancial aid treaties, and R

S 0.974 for bilateral scientifi
c and technical co-operation treaties. 

191
S
ee

M
E

SSA
G

E
D

U
C

O
N

SE
IL

FÉ
D

É
R

A
L

C
O

N
C

E
R

N
A

N
T

L
A

C
O

N
T

IN
U

A
T

IO
N

D
E

L’A
ID

E
H

U
M

A
N

IT
A

IR
E

IN
T

E
R

N
A

T
IO

N
A

L
E

D
E

L
A

C
O

N
FÉ

D
É

R
A

T
IO

N
(14 N

ovem
ber 2001), FF 2002 p. 2087. 

192
It has been calculated that every Sw

iss franc spent for developm
ent aid yields 1.5 franc to the Sw

iss
econom

y. In 2003, developm
ent aid represented 15,000 jobs in Sw

itzerland. S
ee

M
E

SSA
G

E
su

p
ra

note190, p. 4158. 
193

L
oi fédérale sur la coopération au développem

ent et l’aide hum
anitaire internationales of 19 M

arch 1976,
R

S 974.0. 
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of partners”. 194
T

he m
easures taken by virtue of the A

ct can be realized by bilateral,
m

ultilateral or autonom
ous action. 195

It also m
entions private Sw

iss aid organizations. 196

T
he A

ct further m
entions investm

ents as one of the possible form
s of co-operation and

that different form
s of co-operation m

ay be com
bined. 197

T
he Sw

iss governm
ent m

ay
also, “in the fram

e of the m
eans put at its disposal, sustain the activity of private

institutions w
hich respond to the aim

s form
ulated by the A

ct. T
hese institutions m

ust
contribute to it by adequate perform

ances.”
198

T
he A

ct provides for a consultative
com

m
ission. 199

T
he im

plem
entation order 200

m
ostly deals w

ith com
petencies. In particular, it

m
entions that D

D
C
, 201

seco
202

and the Federal D
epartm

ent (or m
inistry) of Finance

elaborate in com
m

on the global conception of the Sw
iss contribution to international

co-operation to developm
ent. 203

In particular, D
D

C
shall be com

petent for bilateral
aid; 204

seco shall be com
petent for com

m
ercial policy m

easures; 205
in both cases, they

shall consult each other. 

It w
ould be w

rong to believe that in case a consignm
ent of exported goods or an

investm
ent is harm

ed in a country aided by Sw
itzerland it w

ould be quite enough to
m

ake a phone call to the D
D

C
, w

hich w
ould im

m
ediately threaten such country w

ith
closing the tap as a pow

erful incentive for reaching a prom
pt settlem

ent. E
thical

concerns, as w
ell as Sw

itzerland’s best long-term
 interests, w

ould be carefully w
eighed

against the short-term
 interest of a single, private exporter or investor, and the form

er
w

ould often outw
eigh the latter. 

H
ow

ever, such harm
ful action w

ould be considered
206

in connection w
ith Sw

iss
aid. If aid w

ould not be used as direct leverage against the harm
ing country, that m

ight
occasionally be the case indirectly, w

hereas, in any event, aid w
ould offer a helpful

parallel negotiation channel in a context generally better inclined to favour a settlem
ent

than those existing betw
een the parties directly involved. E

ven though there is no
positive right available to Sw

iss exporters and investors in this context, diplom
atic

support 
through 

aid 
m

ay 
be 

w
orth 

rem
em

bering 
w

hen 
form

al 
rem

edies 
prove

inoperative. 
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194
Id., art. 2(1). “

E
lles [la coop

ération
 au

 d
évelop

p
em

en
t et l’aid

e h
u
m

an
itaire]

son
t fon

d
ées su

r le  resp
ect m

u
tu

el d
es

d
roits et in

térêts d
es p

arten
aires.” 

195
Id., art. 3.

196
For exam

ple, the International C
om

m
ittee of the R

ed C
ross.

197
L
oi sur la coopération au développem

ent, su
p
ra

note 193, art. 6.
198

Id., art. 11. (“
A

ctivités p
rivées”). “

L
e C

on
seil féd

éral p
eu

t, d
an

s le cad
re d

es m
oy

en
s à sa d

isp
osition

, sou
ten

ir d
es

activités d
’in

stitu
tion

s p
rivées qu

i rép
on

d
en

t au
x
 bu

ts form
u
lés d

an
s la p

résen
te loi. C

es in
stitu

tion
s d

oiven
t y

 con
tribu

er p
ar d

es
p
restation

s ad
équ

ates.” 
199

Id., art. 14(1). “
C

om
m

ission
 con

su
ltative d

e la coop
ération

 au
 d

évelop
p
em

en
t”. 

200
O

rdonnance concernant la coopération au développem
ent et l’aide hum

anitaire internationales, R
S

974.01. 
201

S
ee

P
art Iof this article, note 30. 

202
S
ee

P
art Iof this article, note 31. 

203
O

rdonnance concernant la coopération au développem
ent, su

p
ra

note 200, art. 4. 
204

Id., art. 7(1). 
205

Id., art. 9.
206

G
ood public governance is one of the concerns of Sw

itzerland’s aid policy; see
M

E
SSA

G
E

su
p
ra

note190,
p.4157. 
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2.
M

U
L
T

IL
A

T
E

R
A

L
P

R
E

SSU
R

E
S

W
e have seen that besides Sw

iss aid, developing countries are also funded, directly
or indirectly, som

etim
es heavily, by m

ultilateral fi
nancial institutions, m

ainly the W
orld

B
ank G

roup—
i.e. its three institutions, the International B

ank for R
econstruction &

D
evelopm

ent (w
hich is the B

ank itself), the International D
evelopm

ent A
ssociation,

and the International Finance C
orporation

207—
as w

ell as by their regional counterparts,
i.e., the A

frican D
evelopm

ent B
ank G

roup, the A
sian D

evelopm
ent B

ank, the Inter-
A

m
erican 

B
ank 

of 
D

evelopm
ent 

and 
the 

E
uropean 

B
ank 

for 
R

econstruction 
&

D
evelopm

ent. 208
Sw

itzerland is a M
em

ber of all of these and thus indirectly fi
nances

these countries through these institutions, too. T
his list is not exhaustive, and again

there are num
erous other, perhaps sm

aller or less prestigious, regional or m
ultilateral

organizations funding or assisting developing countries in one w
ay or another and of

w
hich Sw

itzerland m
ay be a m

em
ber or w

ith w
hich it m

ay have entered into a treaty. 209

E
ven though this article cannot discuss in detail the alm

ost infi
nite num

ber of
possibilities offered by this extended netw

ork, like for bilateral aid it is w
orth noting the

som
etim

es decisive im
pact that interventions through such institutions can possibly have

on the favourable outcom
e of a conflict opposing an exporter or investor to an aided

country. A
n intervention m

ay rely on Sw
iss diplom

atic support, but since the process is
inform

al, individual interventions by exporters or investors directly to these institution
are also considered. 

Since all these institutions have now
 incorporated good public governance as a

requirem
ent w

hich they expect to be m
et to varying degrees before granting funds, a

developing country is generally inclined to settle w
hen an institution on w

hich such
country relies has been inform

ed that it arbitrarily harm
ed a Sw

iss exporter or investor.
E

ven though such intervention shall rarely fatally threaten the grant of an aid loan, it
generally contributes to stim

ulate negotiations. 

V
.

G
E

N
E

R
A

L
C

O
N

C
L
U

SIO
N

Sw
itzerland’s netw

ork of treaties on trade and investm
ent is rem

arkably dense,
extended and dynam

ic for a country w
hich, after all, is relatively sm

all. W
hereas statistics

cannot establish accurately a direct relationship betw
een these treaties and Sw

itzerland’s
external econom

y, the robustness of the latter 210
strongly suggests that this netw

ork
contributes to create and to sustain a favourable trade environm

ent. 

O
n the w

orld scale, as Sw
itzerland is a m

em
ber of virtually all m

ajor m
ultilateral

treaties and organizations and has bilateral or regional agreem
ents w

ith alm
ost all

countries, its netw
ork of trade and investm

ent treaties can be said to be nearly seam
less,

w
hereas Sw

iss diplom
acy is w

orking relentlessly at fi
lling in the gaps. 

SW
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207
S
ee

P
art Iof this article, IV.C

.3, “T
he W

orld B
ank”. 

208
S
ee

P
art Iof this article, IV.B.3, “R

egional Financial Institutions”.
209

S
ee

R
S 0.972 for a list of m

ultilateral fi
nancial aid treaties entered into by Sw

itzerland. 
210

S
ee

P
art Iof this article, I, “Introduction”, and notes 1-4. 

4
6
9
-
5
0
6
_
L
i
e
b
e
s
k
i
n
d
_
J
w
i
t
7
4
 
 
1
/
8
/
0
6
 
 
1
1
:
2
2
 
a
m
 
 
P
a
g
e
 
4
9
1



A
 close look at the related rem

edies available show
s that traders and investors in

m
ost, if not all, cases m

ay resort to one or several m
ore or less form

al dispute resolution
m

echanism
s. W

hen they are not directly available, these rem
edies are com

pleted by a
vast palette of horizontal clauses and by indirect pressures accessible through diplom

atic
support, let alone diplom

atic protection. 

I have identifed three tendencies w
hich this netw

ork m
ay follow

 in the future.
First, Sw

itzerland’s netw
ork of F

T
As m

ay expand to m
atch its netw

ork of B
ITs beyond

the borders of its regional E
FT

A
and E

U
 partners. 211

Second, a m
ultilateral instrum

ent
on investm

ent w
ith m

em
bership as extensive as the W

T
O

’s m
ay be eventually agreed

upon w
hereby such instrum

ent w
ould grant to investm

ents the sam
e right of treatm

ent
and adm

ission as for exports. 212
T

hird, agreem
ents on trade and investm

ents m
ay

gradually integrate into each other. 213

R
egionally, 

Sw
itzerland’s 

netw
ork 

of 
treaties 

is 
characterized 

by 
its 

special
relationship w

ith its neighboring partners, the E
U

 and E
FT

A. N
ow

 that Sw
itzerland has

successfully negotiated its bilateral relationship w
ith the E

U
, it is expected that it w

ill
not integrate into the E

U
 as a full M

em
ber for som

e tim
e. 214

T
he situation m

ay evolve
as its bilateral integration intensifi

es, how
ever. 215

E
FT

A
M

em
bers’ com

bined econom
ies increase Sw

itzerland’s bargaining w
eight by

roughly 60 per cent, thus proving to be a valuable tool for negotiating F
T

A s. H
ow

ever,
the political signifi

cance of E
FT

A
has also been shrinking over tim

e. 216
A

s Sw
itzerland

relies on its ow
n parallel netw

ork and is increasingly integrating w
ith the E

U
, w

hether
its m

em
bership in E

FT
A, if not E

FT
A

itself, w
ill last w

ill depend on the evolution of
Sw

itzerland’s econom
ic interests w

ith the E
U

 and w
ith E

FT
A’s other partners. 217

A
s Sw

itzerland’s netw
ork grow

s in size, so does it grow
 in com

plexity, and it thus
faces increasing diffi

culties to gain acceptance from
 its ow

n people, w
ho can hardly grasp

the far-reaching econom
ic, legal and political im

plications of free trade and investm
ent
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211
T

he recent disappointm
ent caused by the tentative negotiations w

ith the U
nited States is not slow

ing dow
n

Sw
itzerland’s efforts in other regions w

here negotiations carry on, nam
ely through E

FT
A, although perhaps w

ith
less am

bitious objectives. S
ee

P
art I

of this article, notes 45 and 94. S
ee also, e.g., the recent F

T
A

concluded w
ith

South K
orea, P

art I
of this article, note 102. S

ee also
the negotiations w

ith C
anada, P

art I
of this article, IV.B.2(g),

“R
egional O

rganizations”.
212

S
ee

P
art Iof this article, IV.C

.1(c), “T
he P

olicy Fram
ew

ork for Investm
ent (P

FI)”. Sw
itzerland had actively

supported the M
ultilateral A

greem
ent on Investm

ent (M
A

I); see
P

art Iof this article, notes 53 and 124. T
he P

FIalso
seem

s to be w
elcom

ed by the governm
ent; see

P
art Iof this article, note 129.

213
T

he 
P

ream
ble 

of 
the 

recent 
F

T
A

betw
een 

E
FT

A
M

em
bers 

and 
South 

K
orea, 

w
hich 

w
as 

signed
sim

ultaneously w
ith a T

reaty on Investm
ent, affi

rm
s that free trade w

ill generate a stable and predictable
environm

ent for investm
ents. E

ven though T
O

C
s have contained provisions on both trade and investm

ents in the
past, I believe that the relationship betw

een trade and investm
ent has rarely been expressed so clearly and strongly

in the past. S
ee

P
art Iof this article, note 102, R

ecital 2. S
ee also

P
art Iof this article, note 101 (on the T

O
I). 

214
S
ee

P
art Iof this article, note 65. 

215
S
ee

P
art Iof this article, note 66. 

216
T

he fact that N
orw

ay abstained from
 signing the T

O
I

that Sw
itzerland, L

iechtenstein and Iceland signed
w

ith South K
orea m

ay raise questions about the future of E
FT

A’s cohesion. S
ee

P
art Iof this article, note 101.

217
T

he fact that E
FT

A’s external policy is arguably m
ore flexible and m

ore dynam
ic than the E

U
’s m

ay favour
the continuity of Sw

itzerland’s adhesion to the form
er, how

ever. S
ee

P
art I

of this article, IV.B.2, “T
he E

uropean
Free T

rade A
greem

ent”. 
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treaties. T
here are diverging view

s as to the extent to w
hich Sw

itzerland should keep
engaging 

in 
globalization. 218

B
ecause 

of 
Sw

itzerland’s 
dem

ocratic 
system

, 219
such

opposition has already forced the Sw
iss governm

ent to bend its E
uropean integration

policy. 220In the future, this policy w
ill be challenged w

ith every enlargem
ent of the E

U
,

on both sides, since Sw
itzerland’s special status has also generated som

e im
patience from

its E
U

 partners. 

T
he recent successes of the last popular votes on the B

ilateral A
greem

ents 221
seem

to indicate that rational thinking is currently prevailing over em
otion, how

ever, and that
Sw

itzerland w
ill m

aintain its progressive
222

policy rather than indulge the protectionist
tem

ptation.
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218
S
ee, e.g., P

art Iof this article, note 28 (on the audit report on external trade prom
otion). 

219
A

rt. 141(1)(d)(1-3) of the Sw
iss C

onstitution requires that international treaties w
hich are not of a

determ
ined duration, w

hich cannot be denounced, w
hich provide for adhesion to an international organization, or

w
hich contain im

portant rules of law
 or require to be im

plem
ented by federal law

s, shall be subm
itted to a

referendum
 if 50,000 citizens or eight cantons request one w

ithin 100 days from
 the treaty’s publication. T

his is
the case every tim

e the E
U

 extends to another country, as w
as the case for the extension of the agreem

ent on the
free m

ovem
ent of persons to the ten new

 E
U

 M
em

bers. S
ee

P
art I

of this article, IV.B.1(b)(iii), “E
xtended Free

M
ovem

ent of P
ersons”. 

220
T

he E
E

A
A

greem
ent w

as rejected in Sw
itzerland by popular vote on 6 D

ecem
ber 1992, contrary to the

governm
ent’s expectations. Subsequently, it interpreted the people’s w

ill as a m
andate to negotiate “sectoral”

bilateral agreem
ents w

ith the E
U

 w
hich w

ould suppress or reduce the dow
nsides of not being an E

E
A

M
em

ber. S
ee

P
art Iof this article, IV.B.1(a), “T

he 1972 E
FT

A
B

ilateral F
T

As and the 1994 E
FT

A-E
E

A
A

greem
ents”, and IV.B.1(b),

“B
ilateral A

greem
ents”. 

221
A

m
ong the B

ilaterals II, a referendum
 w

as requested on the agreem
ent on the Schengen system

, w
hich w

as
accepted by popular vote on 5 June 2005. S

ee
P

art Iof this article, note 84. T
he additional protocol on the extension

of the agreem
ent on the free m

ovem
ent of persons to the ten new

 E
U

 M
em

bers w
as equally accepted by popular

vote follow
ing a referendum

 on 25 Septem
ber 2005. 

S
ee

P
art 

I
of this article, 

IV.B.1(b)(iii), “E
xtended Free

M
ovem

ent of P
ersons”. 

222
Sw

itzerland’s adhesion to the U
nited N

ations, w
hich w

as accepted by popular vote on 3 M
arch 2002

follow
ing a popular initiative, illustrates this tendency, even though Sw

itzerland rem
ains neutral w

ithin the U
nited

N
ations. T

he adhesion, proposed by the governm
ent, had previously been rejected by popular vote on 16 M

arch
1986. 

S
ee

C
O

N
SE

IL
FÉ

D
É

R
A

L, M
E

SSA
G

E
R

E
L
A

T
IF

À
L’IN

IT
IA

T
IV

E
P

O
P

U
L
A

IR
E

P
O

U
R

L’A
D

H
É

SIO
N

D
E

L
A

S
U

ISSE
À

L’O
R

G
A

N
ISA

T
IO

N
D

E
S

N
A

T
IO

N
S

U
N

IE
S

(O
N

U
), FF 2001 p. 1117 (4 D

ecem
ber 2000). 
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G
L
O

SSA
R

Y
223

A
D

R
A

lternative dispute resolution 
A

D
B

A
sian D

evelopm
ent B

ank 
A

D
B

G
A

frican D
evelopm

ent B
ank G

roup 
A

L
C

A
A

rea d
e L

ibre C
om

ercios d
e las A

m
ericas, Free T

rade A
rea of the A

m
ericas (see also

F
T

A
A) 

A
P

D
A

id
e p

u
bliqu

e au
 d

évelop
p
em

en
t, P

ublic A
id to D

evelopm
ent 

A
SE

A
N

A
ssociation of South-E

ast A
sian N

ations 
A

SN
A

ssociation
 su

isse d
e n

orm
alisation, Sw

iss A
ssociation for N

orm
alization 

A
SR

E
A

ssu
ran

ce su
isse con

tre les risqu
es à l’ex

p
ortation, Sw

iss Insurance A
gainst E

xport R
isks

B
erne U

nion
International U

nion of C
redit &

 Investm
ent Insurers

B
IT

B
ilateral investm

ent treaty 
B

russels
C

onvention
C

onvention 
on 

Jurisdiction 
and 

the 
E

nforcem
ent 

of 
Judgm

ents 
in 

C
ivil 

and
C

om
m

ercial M
atters (concluded in B

russels on 27 Septem
ber 1968) 

C
C

IS
C

h
am

bres 
d
e 

com
m

erce 
&

 
d
’in

d
u
strie 

su
isses, C

ham
bers of C

om
m

erce &
 Industry of

Sw
itzerland 

C
F

C
on

seil féd
éral, Federal C

ouncil 
C

st
Sw

iss Federal C
onstitution 

D
D

C
D

irection
 d

u
 d

évelop
p
em

en
t &

 d
e la coop

ération, A
gency for D

evelopm
ent &

 C
o-operation 

D
FA

E
D

ép
artem

en
t féd

éral d
es affaires étran

gères, M
inistry of Foreign A

ffairs (see also
M

O
FA) 

D
FE

D
ép

artem
en

t féd
éral d

e l’écon
om

ie, M
inistry of the E

conom
y (see also

M
O

E ) 
D

O
C

D
eclaration on C

o-operation 
D

SB
D

ispute Settlem
ent B

ody (W
T

O
) 

D
SU

D
ispute Settlem

ent U
nderstanding (W

T
O

) 
E

B
R

D
E

uropean B
ank for R

econstruction &
 D

evelopm
ent 

E
C

E
uropean C

om
m

unity 
E

E
A

E
uropean E

conom
ic A

rea 
E

E
C

E
uropean E

conom
ic C

om
m

unity 
E

FT
A

E
uropean Free T

rade A
greem

ent 
E

U
E

uropean U
nion 

E
uratom

E
uropean A

tom
ic E

nergy C
om

m
unity 

F
D

I
Foreign direct investm

ent 
F

T
A

Free trade agreem
ent 

F
T

A
A

Free T
rade A

rea of the A
m

ericas (see also
A

L
C

A ) 
G

A
T

S
G

eneral A
greem

ent on T
rade in Services 

G
A

T
T

G
eneral A

greem
ent on T

ariffs &
 T

rade 
G

C
C

G
ulf C

o-operation C
ouncil 

G
D

P
G

ross dom
estic product 

G
R

E
G

aran
tie con

tre les risqu
es à l’ex

p
ortation, G

uarantee A
gainst E

xport R
isks 

G
R

I
G

aran
tie con

tre les risqu
es à l’in

vestissem
en

t, G
uarantee A

gainst Investm
ent R

isks 
IB

R
D

International B
ank for R

econstruction &
 D

evelopm
ent 

IC
C

International C
ham

ber of C
om

m
erce 

IC
J

International C
ourt of Justice 

IC
SID

International C
entre for Settlem

ent of Investm
ent D

isputes 
IC

SID

C
onvention

C
onvention on the Settlem

ent of Investm
ent D

isputes B
etw

een States and N
ationals

of O
ther States (opened to signature in W

ashington on 18 M
arch 1965) 

ID
A

International D
evelopm

ent A
ssociation 

ID
B

Inter-A
m

erican D
evelopm

ent B
ank 

IFC
International Finance C

orporation 
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223
A

s far as Sw
iss organizations are concerned, only the French nam

es and acronym
s have been used. T

he
form

er, if any, is given in italics, follow
ed by the free translation in E

nglish.
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IM
F

International M
onetary Fund 

J.A
.A

.C
.

Jou
rn

al d
es au

torités ad
m

in
istratives d

e la C
on

féd
ération

L
A

SR
E

L
oi féd

érale su
r l’A

ssu
ran

ce su
isse con

tre les risqu
es à l’ex

p
ortation, Federal A

ct on the Sw
iss

Insurance A
gainst E

xport R
isks 

L
ugano
C

onvention
C

on
ven

tion
 con

cern
an

t la com
p
éten

ce ju
d
iciaire et l’ex

écu
tion

 d
es d

écision
s en

 m
atière civile et

com
m

erciale, C
onvention on Judicial C

om
petence and the E

nforcem
ent of Judicial

D
ecisions in the Field of C

ivil and C
om

m
ercial L

aw
 (concluded in L

ugano on
16

Septem
ber 1988)

M
A

I
M

ultilateral A
greem

ent on Investm
ent 

M
ercosur

M
ercad

o C
om

ú
n
 d

el S
u
r, C

om
m

on M
arket of the South (South A

m
erica) 

M
IG

A
M

ultilateral Investm
ent G

uarantee A
gency 

M
O

E
M

inistry of the E
conom

y (see also
D

FE) 
M

O
FA

M
inistry of Foreign A

ffairs (see also
D

FA
E) 

N
A

FT
A

N
orth A

m
erican Free T

rade A
rea 

N
ew

 Y
ork

C
onvention

C
onvention on the R

ecognition and E
nforcem

ent of Foreign A
w

ards (done in
N

ew
Y

ork on 10 June 1958) 
O

E
C

D
O

rganisation for E
conom

ic C
o-operation and D

evelopm
ent 

O
FA

G
O

ffi
ce féd

éral d
e l’agricu

ltu
re, Federal A

griculture O
ffi

ce 
O

SE
C

O
ffi

ce féd
éral d

’ex
p
an

sion
 com

m
erciale, Sw

iss O
ffi

ce of C
om

m
ercial E

xpansion 
P

C
A

P
erm

anent C
ourt of A

rbitration 
P

FI
P

olicy Fram
ew

ork for Investm
ent (O

E
C

D
) 

R
S

R
ecu

eil sy
stém

atiqu
e d

es lois féd
érales, System

atic C
ollection of Federal A

cts 
S

A
C

U
Southern A

frica C
ustom

s U
nion 

seco
S
ecrétariat d

’état à l’écon
om

ie, State Secretariat to the E
conom

y 
S

IP
Sm

all Investm
ents P

rogram
 (M

IG
A) 

S
M

E s
Sm

all and m
edium

-sized enterprises 
S

O
FI

Sw
iss O

rganization for Facilitating Investm
ents 

Sw
issC

ham
A

ssociation of Foreign C
ham

bers of C
om

m
erce 

Sw
issm

em
In

d
u
strie 

su
isse 

d
es 

m
ach

in
es, 

d
es 

équ
ip

em
en

ts 
électriqu

es 
et 

d
es 

m
étau

x, M
achine-T

ool,
E

lectrical E
quipm

ent &
 M

etal Industry 
T

O
C

T
reaty of C

om
m

erce 
T

O
F

T
reaty of Friendship 

T
R

IM
s

A
greem

ent
A

greem
ent on T

rade-R
elated Investm

ent M
easures 

T
R

IP
S

A
greem

ent
A

greem
ent on T

rade-R
elated A

spects of Intellectual P
roperty R

ights 
U

N
C

IT
R

A
L

U
nited N

ations C
om

m
ission on International T

rade L
aw

 
U

N
C

T
A

D
U

nited N
ations C

onference on T
rade &

 D
evelopm

ent 
V

orort
Sw

iss Federation of C
om

m
erce &

 Industry 
W

ashington
C

onvention
S
ee

“IC
SID

C
onvention” 

w
f

Society for the P
rom

otion of the Sw
iss E

conom
y 

W
T

O
W

orld T
rade O

rganization 

SW
ISS

IN
T

E
R

N
A

T
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N
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L
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R
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D
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A
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D
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V
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S

495

4
6
9
-
5
0
6
_
L
i
e
b
e
s
k
i
n
d
_
J
w
i
t
7
4
 
 
1
/
8
/
0
6
 
 
1
1
:
2
2
 
a
m
 
 
P
a
g
e
 
4
9
5



B
IB

L
IO

G
R

A
P

H
Y

1.
B

O
O

K
S

A
N

D
A

R
T

IC
L
E

S

D
O

M
IN

IQ
U

E
C

A
R

R
E

A
U

&
 P

A
T

R
IC

K
JU

IL
L
A

R
D

, D
R

O
IT

IN
T

E
R

N
A

T
IO

N
A

L
É

C
O

N
O

M
IQ

U
E , 2nd ed. (P

récis
D

alloz 2005). 
N

G
U

Y
E

N
Q

U
O

C
D

IN
H

, P
A

T
R

IC
K

D
A

IL
L
IE

R
&

 A
L
A

IN
P

E
L
L
E

T, D
R

O
IT

IN
T

E
R

N
A

T
IO

N
A

L
P

U
B

L
IC

(6th ed.,
L
.G

.D
.J. 1999). 

I
D

E
M

, D
R

O
IT

IN
T

E
R

N
A

T
IO

N
A

L
P

U
B

L
IC

, 7th ed. (L
.G

.D
.J. 2002). 

R
U

D
O

L
F

D
O

L
Z

E
R

&
 M

A
R

G
R

E
T

E
S

T
E

V
E

N
S, B

IL
A

T
E

R
A

L
IN

V
E

ST
M

E
N

T
T

R
E

A
T

IE
S, IC

SID
(ed.) (M

artinus
N

ijhoff 1995). 
C

hristian D
om

inicé, L
a clau

se C
IR

D
I
d
an

s les traités bilatérau
x
 su

isses d
e p

rotection
 d

es in
vestissem

en
ts, in

IM
D

IE
N

ST
 A

N
D

E
R

G
E

M
E

IN
SC

H
A

FT, F
E

ST
SC

H
R

IFT
FÜ

R
D

IE
T

R
IC

H
S

C
H

IN
D

L
E

R
Z

U
M

65. G
E

B
U

R
ST

A
G

457 (1989). 
P

IE
R

R
E -M

A
R

IE
D

U
P

U
Y, D

R
O

IT
IN

T
E

R
N

A
T

IO
N

A
L

P
U

B
L
IC

, (5th ed., D
alloz 2000). 

A
ccords bilatéraux 

II
Suisse-U

E
 et autres accords récents, 

in
16 D

O
SSIE

R
S

D
E

D
R

O
IT

E
U

R
O

P
É

E
N

(C
hristine K

addous &
 M

onique Jam
etti G

reiner eds. 2006). 
A

ccords bilatéraux Suisse-U
E

 (com
m

entaires), in
8 D

O
SSIE

R
S

D
E

D
R

O
IT

E
U

R
O

P
É

E
N

(D
aniel Felder &

C
hristine K

addous eds. 2001). 
M

athias-C
harles K

rafft, L
es accord

s bilatérau
x
 su

r la p
rotection

 d
es in

vestissem
en

ts con
clu

s p
ar la S

u
isse, in:

F
O

R
E

IG
N

IN
V

E
ST

M
E

N
T

IN
T

H
E

P
R

E
SE

N
T

A
N

D
A

N
E

W
IN

T
E

R
N

A
T

IO
N

A
L

E
C

O
N

O
M

IC
O

R
D

E
R

72-95
(D

. D
icke ed., 1987). 

I M
P

R
O

V
IN

G
T

H
E

E
FFIC

IE
N

C
Y

O
F

A
R

B
IT

R
A

T
IO

N
A

G
R

E
E

M
E

N
T

S
A

N
D

A
W

A
R

D
S: 

F
O

R
T

Y
Y

E
A

R
S

O
F

A
P

P
L
IC

A
T

IO
N

O
F

T
H

E
N

E
W

Y
O

R
K

C
O

N
V

E
N

T
IO

N
(A

lbert Jan V
an D

en B
erg ed., K

luw
er 1999). 

J E
A

N
-P

IE
R

R
E

L
A

V
IE

C
, 

P
R

O
T

E
C

T
IO

N
E

T
P

R
O

M
O

T
IO

N
D

E
S

IN
V

E
ST

ISSE
M

E
N

T
S, 

E
T

U
D

E
D

E
D

R
O

IT

IN
T

E
R

N
A

T
IO

N
A

L
É

C
O

N
O

M
IQ

U
E

(I.H
.E

.I. ed., P
.U

.F. 1985). 
L
’E

SP
A

C
E

JU
D

IC
IA

IR
E

E
U

R
O

P
É

E
N

: L
A

C
O

N
V

E
N

T
IO

N
D

E
L

U
G

A
N

O
D

U
16

SE
P

T
E

M
B

R
E

1988
(N

icolas G
illard

ed., C
E

D
ID

A
C

1992). 
J.-C

. L
iebeskind, O

n
e-H

u
n
d
red

-T
w

o S
w

iss B
ilateral In

vestm
en

t T
reaties: A

n
 O

verview
 O

f In
vestor-H

ost-state

D
isp

u
te S

ettlem
en

t C
lau

ses, 19 A
SA

S
P

E
C

IA
L

S
E

R
IE

S
81 (2002). 

N
guyen H

uu-tru, L
e réseau

 su
isse d

’accord
s bilatérau

x
 d

’en
cou

ragem
en

t et d
e p

rotection
 d

es in
vestissem

en
ts, 92

R
E

V
U

E
G

É
N

É
R

A
L
E

D
E

D
R

O
IT

IN
T

E
R

N
A

T
IO

N
A

L
P

U
B

L
IC

577 (1988). 
C

H
A

R
L
E

S
R

O
U

SSE
A

U
, D

R
O

IT
IN

T
E

R
N

A
T

IO
N

A
L

P
U

B
L
IC

, T
O

M
E

V, L
E

S
R

A
P

P
O

R
T

S
C

O
N

FL
IC

T
U

E
L
S

259-60
(Sirey 1983). 

G
iorgio Sacerdoti, B

ilateral T
reaties an

d
 M

u
ltilateral In

stru
m

en
ts on

 In
vestm

en
t P

rotection, in
R

E
C

U
E

IL
D

E
S

C
O

U
R

S
D

E
L ’A

C
A

D
É

M
IE

D
E

D
R

O
IT

IN
T

E
R

N
A

T
IO

N
A

L
D

E
L

A
H

A
Y

E
442-4 (N

ijhoff 1998). 
P

. S
C

H
A

U
FFE

L
B

E
R

G
E

R
, L

A
P

R
O

T
E

C
T

IO
N

JU
R

ID
IQ

U
E

D
E

S
IN

V
E

ST
ISSE

M
E

N
T

S
IN

T
E

R
N

A
T

IO
N

A
U

X
D

A
N

S
L
E

S

P
A

Y
S

E
N

D
É

V
E

L
O

P
P

E
M

E
N

T , E
T

U
D

E
D

E
L
A

G
A

R
A

N
T

IE
C

O
N

T
R

E
L
E

S
R

ISQ
U

E
S

D
E

L’IN
V

E
ST

ISSE
M

E
N

T

E
T

E
N

P
A

R
T

IC
U

L
IE

R
D

E
L’A

G
E

N
C

E
M

U
L
T

IL
A

T
E

R
A

L
E

D
E

G
A

R
A

N
T

IE
D

E
S

IN
V

E
ST

ISSE
M

E
N

T
S

(A
M

G
I),

in
83 E

T
U

D
E

S
SU

ISSE
S

D
E

D
R

O
IT

IN
T

E
R

N
A

T
IO

N
A

L, S
O

C
IÉ

T
É

SU
ISSE

D
E

D
R

O
IT

IN
T

E
R

N
A

T
IO

N
A

L

(Schulthess ed. 1993).
C

H
R

IST
O

P
H

H
. S

C
H

R
E

U
E

R
, T

H
E

IC
SID

C
O

N
V

E
N

T
IO

N
: A

 C
O

M
M

E
N

T
A

R
Y

(C
am

bridge U
niversity P

ress
2001). 

T
ibor V

arady, T
h
e C

ou
rtesy

 T
rap

: A
rbitration

 “
If N

o A
m

icable S
ettlem

en
t C

an
 B

e R
each

ed
”, V

ol. 6 N
o. 2

A
R

B
IT

R
A

T
IO

N
A

N
D

A
D

R
27 (I.B

.A
. O

ctober 2001). 

2.
R

E
P

O
R

T
S

A
N

D
D

O
C

U
M

E
N

T
S

International B
ank for R

econstruction &
 D

evelopm
ent, R

eport of the E
xecutive D

irectors on the
C

onvention on the Settlem
ent of Investm

ent D
isputes B

etw
een States and N

ationals of O
ther

States (18 M
arch 1965). 

B
ureau de l’intégration D

épartem
ent fédéral des affaires étrangères/D

épartem
ent fédéral de l’économ

ie
(Section inform

ation), S
u
isse-U

n
ion

 eu
rop

éen
n
e : n

égociation
s bilatérales sectorielles, F

act S
h
eets, éd

ition

sp
éciale IV

(B
ern sum

m
er 1998). 

B
ureau de l’intégration D

FA
E/D

FE, 
L

a 
p
olitiqu

e 
eu

rop
éen

n
e 

d
e 

la 
S
u
isse, at ‹w

w
w

.europa.adm
in.ch/

europapol/expl/pol/f/index.htm
›. 
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C
O

N
SE

IL
FÉ

D
É

R
A

L, M
E

SSA
G

E
C

O
N

C
E

R
N

A
N

T
L
A

L
O

I
FÉ

D
É

R
A

L
E

SU
R

L ’A
SSU

R
A

N
C

E
SU

ISSE
C

O
N

T
R

E
L
E

S

R
ISQ

U
E

S
A

L’ E
X

P
O

R
T

A
T

IO
N

, FF 2004 p. 5441 (24 Septem
ber 2004). 

C
O

N
SE

IL
FÉ

D
É

R
A

L, M
E

SSA
G

E
C

O
N

C
E

R
N

A
N

T
L
A

L
O

I
FÉ

D
É

R
A

L
E

SU
R

L
A

P
R

O
M

O
T

IO
N

D
E

S
E

X
P

O
R

T
A

T
IO

N
S ,

FF 2000 p. 2002 (23 February 2000). 
C

O
N

SE
IL

FÉ
D

É
R

A
L, 

M
E

SSA
G

E
D

U
C

O
N

SE
IL

FÉ
D

É
R

A
L

C
O

N
C

E
R

N
A

N
T

L
A

C
O

N
T

IN
U

A
T

IO
N

D
E

L
A

C
O

O
P

É
R

A
T

IO
N

T
E

C
H

N
IQ

U
E

E
T

D
E

L ’A
ID

E
FIN

A
N

C
IÈ

R
E

E
N

FA
V

E
U

R
D

E
S

P
A

Y
S

E
N

D
É

V
E

L
O

P
P

E
M

E
N

T ,
FF 2003 p. 4155 (28 M

ay 2003). 
C

O
N

SE
IL

FÉ
D

É
R

A
L, M

E
SSA

G
E

D
U

C
O

N
SE

IL
FÉ

D
É

R
A

L
C

O
N

C
E

R
N

A
N

T
L
A

C
O

N
T

IN
U

A
T

IO
N

D
E

L ’A
ID

E

H
U

M
A

N
IT

A
IR

E
IN

T
E

R
N

A
T

IO
N

A
L
E

D
E

L
A

C
O

N
FÉ

D
É

R
A

T
IO

N
, FF 2002 p. 2087 (14 N

ovem
ber 2001). 

C
O

N
SE

IL
FÉ

D
É

R
A

L, M
E

SSA
G

E
C

O
N

C
E

R
N

A
N

T
L
A

C
O

N
T

IN
U

A
T

IO
N

D
U

FIN
A

N
C

E
M

E
N

T
D

E
S

M
E

SU
R

E
S

D
E

P
O

L
IT

IQ
U

E
É

C
O

N
O

M
IQ

U
E

E
T

C
O

M
M

E
R

C
IA

L
E

A
U

T
IT

R
E

D
E

L
A

C
O

O
P

É
R

A
T

IO
N

A
U

D
É

V
E

L
O

P
P

E
M

E
N

T ,
FF 2003 p. 155 (20 N

ovem
ber 2002). 

C
O

N
SE

IL
FÉ

D
É

R
A

L, M
E

SSA
G

E
R

E
L
A

T
IF

À
L’A

P
P

R
O

B
A

T
IO

N
D

E
S

A
C

C
O

R
D

S
B

IL
A

T
É

R
A

U
X

E
N

T
R

E
L
A

S
U

ISSE

E
T

L ’U
N

IO
N

E
U

R
O

P
É

E
N

N
E, Y

C
O

M
P

R
IS

L
E

S
A

C
T

E
S

L
É

G
ISL

A
T

IFS
R

E
L
A

T
IFS

À
L
A

T
R

A
N

SP
O

SIT
IO

N
D

E
S

A
C

C
O

R
D

S
(“

A
C

C
O

R
D

S
B

IL
A

T
É

R
A

U
X

II”) (1 O
ctober 2004), FF 2004 p.5593 (9 N

ovem
ber 2004). 

C
O

N
SE

IL
FÉ

D
É

R
A

L, M
E

SSA
G

E
R

E
L
A

T
IF

À
L’A

P
P

R
O

B
A

T
IO

N
D

E
S

A
C

C
O

R
D

S
SE

C
T

O
R

IE
L
S

E
N

T
R

E
L
A

S
U

ISSE

E
T

L
A

C
E

, FF 1999 p. 5440 (23 June 1999). 
C

O
N

SE
IL

FÉ
D

É
R

A
L , M

E
SSA

G
E

R
E

L
A

T
IF

À
L’A

P
P

R
O

B
A

T
IO

N
D

E
L’A

C
C

O
R

D
SU

R
L’E

SP
A

C
E

É
C

O
N

O
M

IQ
U

E

E
U

R
O

P
É

E
N

, FF 1992 IV
p. 1 (18 M

ay 1992). 
C

O
N

SE
IL

FÉ
D

É
R

A
L, M

E
SSA

G
E

R
E

L
A

T
IF

À
L’IN

IT
IA

T
IV

E
P

O
P

U
L
A

IR
E

P
O

U
R

L’A
D

H
É

SIO
N

D
E

L
A

S
U

ISSE
À

L ’O
R

G
A

N
ISA

T
IO

N
D

E
S

N
A

T
IO

N
S

U
N

IE
S

(O
N

U
), FF 2001 p. 1117 (4 D

ecem
ber 2000). 

C
O

N
SE

IL
FÉ

D
É

R
A

L, R
A

P
P

O
R

T
SU

R
L
A

P
O

L
IT

IQ
U

E
É

C
O

N
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498ANNEX: LIST OF DISPUTE RESOLUTION MECHANISMS IN SWISS TRADE- AND INVESTMENT-RELATED TREATIES224

Country225 M226 BIT227 TOC228 S229 EFTA230 EU OECD WTO W231 D232 H233 NY234 J235

Afghanistan ✓ n/a D 1 0 ✓
Albania ✓ D H (A) H H D 2 3 ✓
Algeria ✓ D H (MC) H D 2 2 ✓
Angola ✓ H 0 1
Antigua ✓ H 0 1 ✓
Argentina ✓ D H (C/N) H H236 H D 2 3 ✓
Armenia ✓ D H (MC) H D 2 2 ✓
Australia n/a H H D 1 2 ✓
Austria H (MC) ✓ D H H D 2 3 ✓ L

224 For details on the treaties referred to hereunder, namely their current status, see Part I of this article, Annex Tables 1–4. For acronyms other than those
specifically defined below, see the Glossary appended to this article. All errors and omissions are the author’s own. Only the official publication is legally binding. All
published treaties are available at ‹www.admin.ch/ch/f/rs/iindex.html›. See also ‹www.eda.admin.ch/eda/f/home/foreign/intagr/dabase.html› (for additional
information, namely on non-published treaties and a classification by country), as well as ‹www.seco.admin.ch/themen/aussenwirtschaft/investitionen/
index.html?lang=fr› (for an up-to-date list of BITs, namely non-published). seco’s Ressort investissements internationaux et entreprises multinationales is available for
information. 

225 Countries are listed by short name, not by their official name, except when qualification is necessary, e.g., “Congo (Brazzaville)” or “Korea, North” and
“Korea, South”. They are listed under their present name; for example, “Dahomey” is listed under “Bénin”.

226 MIGA Developing Country Members as of 27 October 2005. See supra note 44. The mark “✓” indicates that an investment in the country considered is eligible
for a guarantee and MIGA’s mediation. The mark between parenthesis “(✓)” signals countries in the process of fulfilling membership requirements.

227 “D” = diagonal clause. “H” = horizontal clause. “S. TOC” = see TOC (Column 4). Parenthesis “(D)” or “(H)” mean that the BIT had not yet come into force
as of 1 May 2006. The existence of one diagonal clause necessarily implies that of one horizontal clause; therefore, the latter is not expressly mentioned but merely
implied. Likewise, such horizontal clause is not counted in the total of horizontal clauses (Column 12). See infra note 233.

228 “H” = horizontal clause. “H (A)” = arbitration. “H (C/N)” = consultations or negotiations. “H (M)” = mediation. “H (MC)” = Mixed Committee.
“H (MC/A)” = Mixed Committee followed by arbitration. “n/a” means that the TOC does not contain any dispute resolution mechanism. This list may contain
references to TOFs, certain provisions of which amount to a TOC. This classification may not correspond to the RS and is the result of the author’s own judgment.

229 Countries with which Switzerland has signed an International Disputes Settlement Agreement; see supra Section III.B.3, “International Disputes Settlement
Agreements”. 

230 “H” = horizontal clause. “H/H” = horizontal clause contained in both a DOC and an FTA. “(H)” = horizontal clause contained in a treaty for which official
negotiations have been opened. 

231 Washington Convention. See supra Section III.A.3, “The Convention on the Settlement of Investment Disputes Between States and Nationals of Other States”.
Status as of 25 January 2006. Parenthesis “(D)” means that the Convention had not yet come into force in the country considered as of 1 May 2006. 

232 Total of diagonal clauses available. Does not count MIGA’s mediation (Column 2) since its availability depends on the existence of a guarantee. A parenthesis
“(+1)” means that the treaty containing the clause counted has not yet come into force in the country considered. 

233 Total of horizontal clauses available. If the BIT (Column 3) contains both one horizontal and one diagonal clause, the total only counts the latter and ignores
the former, which is merely implied. 

234 New York Convention. See supra note 163.
235 Treaties on the recognition and the enforcement of judicial decisions. “L” = Lugano Convention. See supra notes 84 and 169. 
236 Adhering country to the OECD Guidelines for Multinational Enterprises. See Part I of this article, note 121.
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Country225 M226 BIT227 TOC228 S229 EFTA230 EU OECD WTO W231 D232 H233 NY234 J235

Azerbaijan ✓ (D) H (MC) D 1(+1) 1 ✓
Bahamas ✓ D 1 0
Bahrain ✓ H H D 1 2 ✓
Bangladesh ✓ D H D 2 1 ✓
Barbados ✓ D H D 2 1 ✓
Belarus ✓ D H (MC) D 2 1 ✓
Belgium H (MC) ✓ D H H D 2 3 ✓ L
Belize ✓ H (D) 1 (1)
Bénin ✓ S. TOC H (M) H D 1 2 ✓
Bolivia ✓ D H D 2 1 ✓
Bosnia ✓ D H (MC) D 2 1 ✓
Botswana ✓ D (H) H D 2 1 (+1) ✓
Brazil ✓ D n/a ✓ H H237 H 1 3 ✓
Brunei H D 1 1 ✓
Bulgaria ✓ D H (MC) H/H H D 2 3 ✓
Burkina Faso ✓ S. TOC H (MC) H D 1 2 ✓
Burundi ✓ H D 1 1
Cabo Verde ✓ D 1 0
Cambodia ✓ D H D 2 1 ✓
Cameroon ✓ S. TOC H (MC) ✓ H D 1 2 ✓
Canada ✓ n/a (H) H H 0 2 (+1) ✓
Central African Republic ✓ S. TOC n/a H D 1 1 ✓
Chad ✓ S. TOC H (MC/A) H D 1 2
Chile ✓ D n/a H H238 H D 2 3 ✓
China239 ✓ D H (MC) H D 2 2 ✓
Colombia ✓ n/a ✓ H D 1 1 ✓
Comoros D 1 0
Congo, Democratic Republic ✓ H H (MC) H D 1 3
Congo240 ✓ S. TOC H (MC) H D 1 2
Costa Rica ✓ H ✓ H D 1 2 ✓
Côte d’Ivoire ✓ S. TOC H (MC) ✓ H D 1 2 ✓

237 Id.
238 Id.
239 See also Hong Kong, Macao.
240 Brazzaville.
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500Country225 M226 BIT227 TOC228 S229 EFTA230 EU OECD WTO W231 D232 H233 NY234 J235

Croatia ✓ D H (MC) ✓ H/H H D 2 3 ✓
Cuba D n/a H 1 1 ✓
Cyprus ✓ D H D 2 1 ✓
Czech Republic ✓ D H (MC) ✓ D H H D 3 3 ✓ ✓241

Denmark n/a ✓ D H H D 2 2 ✓ L
Djibouti D H 1 1 ✓
Dominica ✓ H 0 1 ✓
Dominican Republic ✓ (D) H (D) (2) 1 ✓
East Timor ✓ D 1 0
Ecuador ✓ H n/a ✓ H D 1 2 ✓
Egypt ✓ H n/a H/(H) H D 1 3 (+1) ✓
El Salvador ✓ D n/a H D 2 1 ✓
Eritrea ✓ 0 0
Estonia ✓ D H (A) D H242 H D 3 3 ✓
Ethiopia ✓ D n/a (D) 1 (+1) 0
European Communities243 H 0 1 ✓
Fiji ✓ H D 1 1
Finland ✓ D H H D 2 2 ✓ L
France ✓ H (MC) ✓ D H H D 2 3 ✓ L
Gabon ✓ H D 1 1
Gambia ✓ D n/a H D 2 1
Georgia ✓ H (MC) H D 1 2 ✓
Germany H (MC) ✓ D H H D 2 3 ✓ L
Ghana ✓ D n/a H D 2 1 ✓
Greece H (A) ✓ D H H D 2 3 ✓ L
Grenada ✓ H D 1 1
Guatemala ✓ D n/a H D 2 1 ✓
Guinea ✓ S. TOC H (MC) H D 1 2 ✓
Guinea Bissau (✓) H (D) (1) 1
Guyana ✓ (D) H D 1 (+1) 1
Haiti ✓ H (D) (1) 1 ✓

241 See supra note 169.
242 See supra note 236. 
243 The European Communities is a Member of the WTO in addition to its Member States individually. 

4
6
9
-
5
0
6
_
L
i
e
b
e
s
k
i
n
d
_
J
w
i
t
7
4
 
 
1
/
8
/
0
6
 
 
1
1
:
2
2
 
a
m
 
 
P
a
g
e
 
5
0
0



SW
ISS

IN
T

E
R

N
A

T
IO

N
A

L
T

R
A

D
E

A
N

D
IN

V
E

ST
M

E
N

T
S

501
Country225 M226 BIT227 TOC228 S229 EFTA230 EU OECD WTO W231 D232 H233 NY234 J235

Holy See 0 0 ✓
Honduras ✓ D H D 2 1 ✓
Hong Kong244 D H D245 2 1 ✓
Hungary ✓ D ✓ D H H D 3 2 ✓
Iceland n/a H H H D 1 3 ✓ L
India ✓ D n/a H 1 1 ✓
Indonesia ✓ H H (MC) ✓ H D 1 3 ✓
Iran ✓ D n/a ✓ 1 0 ✓
Iraq H (MC) 0 1
Ireland ✓ D H H D 2 2 ✓ L
Israel ✓ n/a ✓ H H246 H D 1 3 ✓
Italy ✓ n/a ✓ D H H D 2 2 ✓ L
Jamaica ✓ D H D 2 1 ✓
Japan n/a ✓ H H D 1 2 ✓
Jordan ✓ D H (M) H/H H D 2 3 ✓
Kazakhstan ✓ D H (M) D 2 1 ✓
Kenya ✓ H D 1 1 ✓
Korea, North D D 2 0 ✓
Korea, South ✓ D247 (H/D248) H H 1 3 (+1) ✓
Kuwait ✓ D H H D 2 2 ✓
Kyrgyz Republic ✓ D H (M) H (D) 1 (+1) 2 ✓
Laos ✓ D 1 0 ✓
Latvia ✓ D H (A) H D H249 H D 3 2 ✓
Lebanon ✓ D H D 2 1 ✓
Lesotho ✓ (D) (H) H D 1 (+1) 1 (+1) ✓

244 See also China. 
245 The Washington Convention had been extended to Hong Kong by virtue of the United Kingdom’s accession from the inception of the Convention in 1965.

Article 70 of the Convention provides that it shall apply to all territories for whose international relations a contracting State is responsible, unless a written notice of
exclusion has been deposited with ICSID. China is a signatory of the Washington Convention since 1990 (entered into force in 1993) and no such notice was deposited,
whereas China confirmed the application of the Convention to Hong Kong after the Handover; see Letter of 20 June 1997 from the People’s Republic of China to
the Secretary General of the United Nations, UN Document NV/97/35, 36 I.L.M. 1675 (1997). However, while there have been many ICSID cases involving Hong
Kong, none has occurred since 1997. 

246 See supra note 236. 
247 This clause, which is contained in the BIT between Switzerland and South Korea, will be replaced by the diagonal clause contained in the Treaty on Investment

concluded subsequently between EFTA State Members (minus Norway) and South Korea; see Part I of this article, note 165. 
248 “D” = diagonal clause. See supra note 163. 
249 See supra note 236. 
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502Country225 M226 BIT227 TOC228 S229 EFTA230 EU OECD WTO W231 D232 H233 NY234 J235

Liberia (✓) n/a ✓ D 1 0 ✓
Libya ✓ D 1
Liechtenstein H H 0 2 ✓ ✓250

Lithuania ✓ D D H251 H D 3 1 ✓
Luxembourg ✓ H (MC) ✓ D H H D 2 3 ✓ L
Macao252 H 0 1
Macedonia, T.F.Y.R. ✓ D H (MC) H/H H D 2 3 ✓
Madagascar ✓ S. TOC H (MC) ✓ H D 1 2 ✓
Malawi ✓ H D 1 1
Malaysia ✓ H H D 1 2 ✓
Maldives ✓ H 0 1
Mali ✓ H H (MC) H D 1 3 ✓
Malta ✓ D H D 2 1 ✓
Mauritania ✓ S. TOC n/a H D 1 1 ✓
Mauritius ✓ D H D 2 1 ✓
Mexico D H (C/N) H H H 1 4 ✓
Micronesia ✓ D 1 0
Moldova ✓ D H (MC) H (D) 1 (+1) 2 ✓
Monaco 0 0 ✓
Mongolia ✓ D H D 2 1 ✓
Morocco ✓ H H/H H D 1 3 ✓
Mozambique ✓ D H (C/N) H D 2 2 ✓
Myanmar H 0 1
Namibia ✓ D (H) H (D) 1 (+1) 1 (+1)
Nepal ✓ H D 1 1 ✓
Netherlands H (MC) ✓ D H253 H D 2 3 ✓ L
New Zealand (✓) H (C/N) H H D 1 3 ✓
Nicaragua ✓ D H D 2 1 ✓
Niger (✓) S. TOC H (MC) ✓ H D 1 2 ✓
Nigeria ✓ D H D 2 1 ✓
Norway ✓ H H H D 1 3 ✓ L

250 See supra note 169. 
251 See supra note 236. 
252 See also China. 
253 See supra note 236. 
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Country225 M226 BIT227 TOC228 S229 EFTA230 EU OECD WTO W231 D232 H233 NY234 J235

Oman ✓ D H H D 2 2 ✓
Pakistan ✓ D n/a H D 2 1 ✓
Palau ✓ 0 0
Palestinian National Authority H 0 1 ✓
Panama ✓ D H D 2 1 ✓
Papua New Guinea ✓ H D 1 1
Paraguay ✓ D n/a H H D 2 2 ✓
Peru ✓ D H (C/N) H H D 2 3 ✓
Philippines ✓ D n/a H D 2 1 ✓
Poland ✓ D ✓ D H H 2 2 ✓ L
Portugal ✓ ✓ D H H D 2 2 ✓ L
Qatar ✓ M H H 0 2 ✓
Romania ✓ D H (MC) ✓ H/H H254 H D 2 4 ✓
Russia ✓ D H (MC) (D) 1 (+1) 1 ✓
Rwanda ✓ H255 H D 1 2
Samoa ✓ D 1 0
San Marino 0 0 ✓
Sao Tome and Principe (D) (1) 0
Saudi Arabia ✓ (D) H H D 2 1 (+1) ✓
Senegal ✓ S. TOC H (MC) H D 1 2 ✓
Serbia ✓ (D) H (MC) H 256 (D) (2) 2 ✓
Seychelles ✓ D 1 0
Sierra Leone ✓ H D 1 1
Singapore ✓ H H H D 1 3 ✓
Slovakia ✓ D H (MC) ✓ D H H D 3 3 ✓ ✓257

Slovenia D D H258 H D 3 1 ✓
Solomon Islands ✓ H D 1 1
Somalia D 1 0
South Africa ✓ D n/a (H) H 1 1 (+1) ✓
Spain ✓ D H H D 2 2 ✓ L
Sri Lanka ✓ D H D 2 1 ✓

254 See supra note 236. 
255 Temporarily applied since its signature. 
256 Serbia and Montenegro applied separately to the WTO, but so far they have been treated as one State by Switzerland. 
257 See supra note 169.
258 See supra note 236.
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St. Kitts ✓ H D 1 1
St. Lucia ✓ H D 1 1
St. Vincent ✓ H D 1 1 ✓
Sudan ✓ (H) D 1 (1)
Suriname ✓ H 0 1
Swaziland ✓ (H) H D 1 1 (+1)
Sweden ✓ H (MC) ✓ D H H D 2 3 ✓ L
Syria ✓ H H (MC) D 1 2 ✓
Tajikistan ✓ 0 0
Taiwan H 0 1
Tanzania ✓ H H D 1 2 ✓
Thailand ✓ H (D)259 (H) H (D)260 (1) 1 (+1) ✓
Togo ✓ S. TOC n/a H D 1 1
Tonga D 1 0
Trinidad ✓ H D 1 1 ✓
Tunisia ✓ H H (MC) H/H H D 1 5 ✓
Turkey ✓ D H (A) ✓ H H H D 2 4 ✓
Turkmenistan ✓ D 1 0
Uganda ✓ H H D 1 2 ✓
Ukraine ✓ D H (MC) H D 2 2 ✓
United Arab Emirates ✓ D H H D 2 2
United Kingdom n/a ✓ D H H D 2 2 ✓ L261

United States of America n/a ✓ H H D 1 2 ✓
Uruguay ✓ D n/a H H D 2 2 ✓
Uzbekistan ✓ D H (MC) D 2 1 ✓
Venezuela ✓ D H D 2 1 ✓
Viet Nam ✓ D H (C/N) 1 1 ✓
Vanuatu ✓ 0 0
Yemen ✓ D 1 0
Zambia ✓ H H D 1 2 ✓
Zimbabwe ✓ D H D 2 1 ✓

259 The BIT with Thailand contains one horizontal clause (Article 10) and one diagonal ICSID conciliation and arbitration clause (Article 11). However, this
diagonal clause shall enter into force only when Thailand becomes a Member of the ICSID Convention. Thailand signed the Convention on 6 December 1985 but
has not yet ratified it. In the meantime, only the horizontal clause is operative. See supra note 59. 

260 Id. 
261 Including Gibraltar. 
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